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Appointments 
Appointments for August 26, 2009 
Appointed to the Texas Commission on Environmental Quality, effec­
tive August 31, 2009, for a term to expire August 31, 2015, Carlos 
Rubinstein of Austin (replacing Larry Soward of Austin whose term 
expired). 
Designating Bryan W. Shaw as presiding officer of the Texas Com­
mission on Environmental Quality, effective September 10, 2009, for 
a term at the pleasure of the Governor. Dr. Shaw is replacing H. S. 
Buddy Garcia of Austin as presiding officer. 




Relating to the American Recovery and Reinvestment Act of 2009 and 
federal funding for Texas. 
WHEREAS, Texas strongly believes in accountable and transparent 
government; and 
WHEREAS, Congressional enactment of the American Recovery and 
Reinvestment Act of 2009 (ARRA) will provide federal funding for 
Texas; and 
WHEREAS, many Texas state agencies and institutions of higher edu­
cation shall act as stewards and administrators of a large share of these 
funds; and 
WHEREAS, guidelines with regard to expenditure of ARRA funds ne­
cessitate implementation of additional controls by state agencies and 
institutions of higher education; and 
WHEREAS, the federal government has mandated requirements on 
how job creation and retention is to be counted under the ARRA; and 
WHEREAS, the 81st Texas Legislature has placed certain requirements 
on state agencies relating to the expenditure and reporting of ARRA 
funds; 
NOW, THEREFORE, I, RICK PERRY, Governor of Texas, by virtue 
of the power and authority vested in me by the Constitution and laws 
of the State of Texas as the Chief Executive Officer, do hereby direct 
the following: 
Goals. All state agencies and institutions of higher education that en­
gage in the management and administration of ARRA funds are di­
rected to: 
• maintain transparency and accountability in all cases throughout the 
processes involving receipt, deployment, management, administration 
and reporting of ARRA funds; and 
• develop strategies that maximize the use of ARRA funds without cre­
ating ongoing expenses to the state or localities after stimulus funds 
expire; and 
• adhere to all state and federal statutes, rules and policies relating to 
ARRA and maintain current and proficient knowledge of them, includ­
ing any training necessary to certify compliance with state and federal 
law. 
Requirements. All state agencies and institutions of higher education 
that engage in the management and administration of ARRA funds are 
directed to: 
• require that grant recipients and sub-recipients certify that ARRA 
funds will be used in accordance with state and federal laws as a con­
dition of receiving funds; and 
• require that grant recipients and sub-recipients track all ARRA funds 
and their projected statuses separately from all other funds, and comply 
with Section 1512 of the ARRA and other state and federal reporting 
requirements; and 
• submit plans for expenditure of ARRA funds to the Office of the 
Governor and the Legislative Budget Board, as directed in Article XII 
of the General Appropriations Act, Senate Bill No. 1, Acts of the 81st 
Legislature, Regular Session, 2009; and 
• report all ARRA-related grant applications of state agencies and in­
stitutions of higher education to the Comptroller of Public Accounts, 
using a database created by t hat o ffice. 
Job Creation Numbers. In accordance with federal mandates, each 
state agency or institution of higher education involved in the man­
agement and administration of ARRA funds shall report job creation 
and retention numbers attributed solely to ARRA funds in a manner 
that neither inflates nor underreports those numbers. 
Coordination and reporting. All state agencies and institutions of 
higher education that engage in the management and administration of 
ARRA funds are directed to: 
• designate responsible and qualified individuals as points of contact 
with the governor or his designee to maintain a flow of current informa­
tion relating to the receipt, deployment, management and use of funds 
received by the state and any of its political subdivisions or contractors 
under ARRA; and 
• confer regularly with the Office of the Governor and other appropriate 
state and federal entities regarding the use, management and adminis­
tration of ARRA funds with the intent of establishing sound strategies, 
coordinated approaches and cooperative communication; and 
• post all ARRA-funded job openings in state agencies and institu­
tions of higher education on WorkinTexas.com and distinguish ARRA-
funded positions from positions funded through other sources of rev­
enue; and 
• encourage all sub-recipients of ARRA funds to post all ARRA-funded 
job openings on WorkinTexas.com and distinguish ARRA-funded po­
sitions from positions funded through other sources of revenue; and 
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• report all job creation and retention resulting from expenditure of 
ARRA funds as specified by Section 1512 of the ARRA and subsequent 
guidance from the federal Office of Management and Budget and or 
other federal oversight agencies. 
This executive order supersedes all previous orders on this matter that 
are in conflict or inconsistent with its terms, including Executive Or­
der RP-70, and this order shall remain in effect and in full force until 
modified, amended, rescinded or superseded by me or a succeeding 
governor. 
Given under my hand this the 25th day of August, 2009. 
Rick Perry, Governor 
TRD-200903789 
♦ ♦ ♦ 
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TITLE 22. EXAMINING BOARDS 
PART 11. TEXAS BOARD OF NURSING 
CHAPTER 213. PRACTICE AND PROCEDURE 
22 TAC §213.32 
The Texas Board of Nursing (Board) adopts, on an emergency 
basis, amendments and new paragraphs to §213.32, concern­
ing Schedule of Administrative Fine(s), to take effect on Septem­
ber 1, 2009. The Board is authorized by the Government Code 
§2001.034(a) to adopt an emergency rule without prior notice or 
hearing if a requirement of state or federal law requires the adop­
tion of a rule on fewer than 30 days’ notice. An emergency rule 
adopted under the Government Code §2001.034 may be effec­
tive for not longer than 120 days and may be renewed once for 
not longer than 60 days. 
The 81st Texas Legislature, Regular Session, enacted Senate 
Bill (SB) 1415, which adds new Subchapter N to the Occupations 
Code Chapter 301. SB 1415 authorizes the Board to impose a 
corrective action, which is a non-disciplinary action consisting of 
a fine, remedial education, or any combination of a fine or reme­
dial education, on an individual who violates a provision of Chap­
ter 301 or a rule or order adopted under Chapter 301. SB 1415 
requires the Board to adopt, by rule, guidelines for the types of 
violations for which a corrective action may be imposed under 
new Subchapter N. SB 1415 becomes effective on September 
1, 2009. SB 1415 does not identify the specific types of violations 
for which a corrective action may be imposed by the Board or the 
specific procedures and/or requirements that must be met by an 
individual in order to be eligible to receive a corrective action. As 
a result,  the provisions of SB 1415 cannot be fully implemented 
by the Board without the adoption of such guidelines. The adop­
tion of the emergency rules permits the Board to comply with the 
effective date of SB 1415 so that the requirements of SB 1415 
may be fully implemented on September 1, 2009. 
The adopted amendments and new paragraphs identify the six 
specific violations for which a corrective action may be imposed 
by the Board. Further, the adopted amendments and new para­
graphs prohibit an individual from being eligible to receive a cor­
rective action (i) if the individual has committed one of the speci­
fied violations more than one time or (ii) if the individual has com­
mitted more than one of the specified violations. The adopted 
amendments and new paragraphs establish a $500 fine that may 
be imposed as part of a corrective action. The adopted amend­
ments and new paragraphs also clarify that (i) the Executive Di­
rector of the Board has the sole discretion to offer an individual 
a corrective action and (ii) an individual may not receive a cor­
rective action as the result of a contested case proceeding con­
ducted under the Government Code Chapter 2001. Further, the 
adopted amendments and new paragraphs distinguish a correc­
tive action, which is a non-disciplinary action comprised of a fine, 
remedial education, or a combination of a fine and remedial ed­
ucation, from a disciplinary action under the Occupations Code 
Chapter 301 Subchapter J, which may also be comprised of a 
fine and/or remedial education. The adopted amendments and 
new paragraphs also authorize the Executive Director to offer 
and accept a corrective action without ratification by the Board 
and require the Executive Director to report such cases to the 
Board at its regular meetings. Finally, the adopted amendments 
appropriately re-designate the remaining paragraphs of §213.32. 
The amendments and new paragraphs are adopted on an 
emergency basis under the Occupations Code §§301.453(a), 
301.4531, 301.466(a) and (b), 301.501, 301.502, 301.651 ­
301.657, and 301.151. The Occupations Code §301.453(a) 
provides that, if the Board determines that a person has com­
mitted an act  listed  in  §301.452(b), the Board shall enter an 
order imposing one or more of the following: (1) denial of the 
person’s application for a license, license renewal, or temporary 
permit; (2) issuance of a written warning; (3) administration of 
a public reprimand; (4) limitation or restriction of the person’s 
license, including limiting to or excluding from the person’s 
practice one or more specified activities of nursing or stipulating 
periodic board review; (5) suspension of the person’s license for 
a period not to exceed five years; (6) revocation of the person’s 
license; or (7) assessment of a fine. The Occupations Code 
§301.4531(a) states that the Board by rule shall adopt a sched­
ule of the disciplinary sanctions that the Board may impose 
under Chapter 301. In adopting the schedule of sanctions, the 
Board shall ensure that the severity of the sanction imposed is 
appropriate to the type of violation or conduct that is the basis for 
disciplinary action. The Occupations Code §301.4531(b) states, 
in determining the appropriate disciplinary action, including the 
amount of any administrative penalty to assess, the Board shall 
consider: (i) whether the person is being disciplined for multiple 
violations of either Chapter 301 or a rule or order adopted under 
Chapter 301 or has previously been the subject of disciplinary 
action by the Board and has previously complied with Board 
rules and Chapter 301; (ii) the seriousness of the violation; 
(iii) the threat to public safety; and (iv) any mitigating factors. 
The Occupations Code §301.4531(c) provides that, in the case 
of a person described by §301.4531(b)(1)(A), the Board shall 
consider taking a more severe disciplinary action, including 
revocation of the person’s license, than the disciplinary action 
that would be taken for a single violation; and in the case of 
a person described by §301.4531(b)(1)(B), the Board shall 
consider taking a more severe disciplinary action, including 
revocation of the person’s license, than the disciplinary action 
that would be taken for a person who has not previously been 
the subject of disciplinary action by the Board. The Occupations 
Code §301.466(a) provides that a complaint and investigation 
concerning a nurse under Subchapter J and all information and 
material compiled by the Board in connection with the complaint 
and investigation are confidential and not subject to disclosure 
under the Government Chapter 552 and not subject to disclo-
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sure, discovery, subpoena, or other means of legal compulsion 
for release to anyone other than the Board or a Board employee 
or agent involved in license holder discipline. The Occupations 
Code §301.466(b) provides that, notwithstanding §301.466(a), 
information regarding a complaint and an investigation may be 
disclosed to: (i) a person involved with the Board in a disciplinary 
action against the nurse; (ii) a nursing licensing or disciplinary 
Board in another jurisdiction; (iii) a peer assistance program 
approved by the Board under the Health and Safety Code 
Chapter 467; (iv) a law enforcement agency; or (v) a person 
engaged in bona fide research, if all information identifying a 
specific individual has been deleted. The Occupations Code 
§301.501 provides that the Board may impose an administrative 
penalty on a person licensed or regulated under Chapter 301 
who violates Chapter 301 or a rule or order adopted under 
Chapter 301. The Occupations Code §301.502(a) states that 
the amount of the administrative penalty may not exceed $5,000 
for each violation. Further, each day a violation continues 
or occurs is a separate violation for purposes of imposing a 
penalty. The Occupations Code §301.502(b) states that the 
amount of the penalty shall be based on: (i) the seriousness of 
the violation, including the nature, circumstances, extent, and 
gravity of any prohibited acts and the hazard or potential hazard 
created to the health, safety, or economic welfare of the public; 
(ii) the economic harm to property or the environment caused 
by the violation; (iii) the history of previous violations; (iv) the 
amount necessary to deter a future violation; (v) efforts made to 
correct the violation; and (vi) any other matter that justice may 
require. The Occupations Code §301.651 provides that "correc­
tive action" means a fine or remedial education imposed under 
§301.652. The Occupations Code §301.652(a) states that the 
Board may impose a corrective action on a person licensed or 
regulated under Chapter 301 who violates Chapter 301 or a 
rule or order adopted under Chapter 301. The corrective action: 
(i) may be a fine, remedial education, or any combination of 
a fine or remedial education; (ii) is not a disciplinary action 
under Subchapter J; and (iii) is subject to disclosure only to 
the extent a complaint is subject to disclosure under §301.466. 
The Occupations Code §301.652(b) authorizes the Board to 
adopt guidelines for the types of violations for which a corrective 
action may be imposed. The Occupations Code §301.653 
states that, if the Executive Director determines that a person 
has committed a violation for which a corrective action may be 
imposed under the guidelines adopted under §301.652(b), the 
Executive Director may give written notice of the determination 
and recommendation for corrective action to the person subject 
to the corrective action. The notice may be given by certified 
mail. The notice must: (i) include a brief summary of the alleged 
violation; (ii) state the recommended corrective action; and (iii) 
inform the person of the person’s options in responding to the 
notice. The Occupations Code §301.654 states that, not later 
than the 20th day after the date the person receives the notice 
under §301.653, the person may accept in writing the Executive 
Director’s determination and recommended corrective action or 
reject the Executive Director’s determination and recommended 
corrective action. The Occupations Code §301.655(a) states 
that, if the person accepts the Executive Director’s determi­
nation and satisfies the recommended corrective action, the 
case is closed. The Occupations Code §301.655(b) states 
that, if the person does not accept the Executive Director’s 
determination and recommended corrective action as originally 
proposed or as modified by the Board or fails to respond in a 
timely manner to the Executive Director’s notice as provided by 
§301.654, the Executive Director shall terminate proceedings 
under Subchapter N and dispose of the matter as a complaint 
under Subchapter J. The Occupations Code §301.656 states 
that the Executive Director shall report periodically to the Board 
on the corrective actions imposed under Subchapter N, includ­
ing: (i) the number of corrective actions imposed; (ii) the types 
of violations for which corrective actions were imposed; and (iii) 
whether affected nurses accepted the corrective actions. The 
Occupations Code §301.657(a) states that, except to the extent 
provided by §301.657, a person’s acceptance of a corrective 
action under Subchapter N does not constitute an admission of 
a violation but does constitute a plea of nolo contendere. The 
Occupations Code §301.657(b) provides that the Board may 
treat a person’s acceptance of corrective action as an admission 
of a violation if the Board imposes a sanction on the person 
for a subsequent violation of Chapter 301 or a rule or order 
adopted under Chapter 301. The Occupations Code §301.151 
authorizes the Board to adopt and enforce rules consistent 
with Chapter 301 and necessary to: (1) perform its duties and 
conduct proceedings before the Board; (2) regulate the practice 
of professional nursing and vocational nursing; (3) establish 
standards of professional conduct for license holders Chapter 
301; and (4) determine whether an act constitutes the practice 
of professional nursing or vocational nursing. 
§213.32. Corrective Action Proceedings and Schedule of Administra-
tive Fines [Fine(s)]. 
A corrective action may be imposed by the Board as specified in the 
following circumstances. 
(1) For purposes of this section only, corrective action has 
the meaning assigned by the Occupations Code §301.651. A corrective 
action imposed under this section is not a disciplinary action under the 
Occupations Code Chapter 301, Subchapter J. 
(2) Pursuant to the Occupations Code §301.652, the Board 
may impose a corrective action for the first occurrence of each of the 
following violations: 
(A) practice on a delinquent license for more than six 
months but less than one year; 
quirements; 
(B) failure to comply with continuing competency re­
(C) failure to assure licensure/credentials of personnel 
for whom the nurse is administratively responsible; 
(D) failure to provide employers, potential employers, 
or the Board with complete and accurate answers to either oral or writ­
ten questions on subject matters including, but not limited to: employ­
ment history, licensure history, and criminal history; 
(E) failure to comply with Board requirements for 
change of name/address; and 
(F) failure to develop, maintain, and implement a peer 
review plan according to statutory peer review requirements. 
(3) An individual will not be eligible for a corrective action 
if the individual has committed more than one of the violations listed in 
paragraph (2) of this section. If a fine is imposed by the Board as part 
of a corrective action under paragraph (2) of this section, the amount 
of the fine shall be $500. 
(4) The opportunity to enter into an agreed corrective ac­
tion order is at the sole discretion of the Executive Director and is not 
available as a result of a contested case proceeding conducted pursuant 
to the Government Code Chapter 2001. [In disciplinary matters, the 
Board may assess a monetary penalty or fine in the circumstances and 
amounts as described.] 
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(5) [(1)] A fine, [The following violations may be appro­
priate for disposition by fine,] with or without remedial education [ed­
ucational] stipulations, may be imposed in a disciplinary matter for the 
following violations in the following amounts: 
(A) practice on a delinquent license for more than six 
months but less than two years: 
(i) first occurrence: $250; 
(ii) subsequent occurrence: $500; 
(B) practice on a delinquent license for two to four 
years: 
(i) first occurrence: $500; 
(ii) subsequent occurrence: $1,000; 
(C) practice on a delinquent license more than four 
years: $1,000 plus $250 for each year over four years; 
(D) aiding, abetting or permitting a nurse to practice on 
a delinquent license: 
(i) first occurrence: $100 - $500; 
(ii) subsequent occurrence: $200 - $1,000; 
(E) failure to comply with CE requirements: 
(i) first occurrence: $100; 
(ii) subsequent occurrence: $250; 
(F) failure to comply with mandatory reporting require­
ments: 
(i) first occurrence: $100 - $500; 
(ii) subsequent occurrence: $200 - $1,000; 
(G) failure to assure licensure/credentials of personnel 
for whom the nurse is administratively responsible: 
(i) first occurrence: $100 - $500; 
(ii) subsequent occurrence: $200 - $1,000; 
(H) failure to provide employers, potential employers, 
or the Board with complete and accurate answers to either oral or writ­
ten questions on subject matters including but not limited to: employ­
ment history, licensure history, criminal history: 
(i) first occurrence: $200 - $800; 
(ii) second occurrence: $500 - $1000; 
(I) failure to report unauthorized practice: 
(i) first occurrence: $100 - $500; 
(ii) subsequent occurrence: $200 - $1,000; 
(J) failure to comply with Board requirements for 
change of name/address: 
(i) first occurrence: $100; 
(ii) subsequent occurrence: $150; 
(K) failure to develop, maintain and implement a peer 
review plan according to statutory peer review requirements: 
(i) first occurrence: $100 - $1,000; 
(ii) subsequent occurrence: $500 - $1,000; 
(L) failure to file, or cause to be filed, complete, accu­
rate and timely reports required by Board order: 
(i) first occurrence: $100; 
(ii) subsequent occurrence: $250; 
(M) failure to make complete and timely compliance 
with the terms of any stipulation contained in a Board order: 
(i) first occurrence: $100; 
(ii) subsequent occurrence: $250; 
(N) failure to report patient abuse to the appropriate au­
thority of the State of Texas, including but not limited to, providing 
inaccurate or incomplete information when requested from said author­
ities: 
(i) first occurrence: $500; 
(ii) second occurrence: $1000 - $5000; and 
(O) other non-compliance with the NPA, Board rules 
or orders which does not involve fraud, deceit, dishonesty, intentional 
disregard of the NPA, Board rules, Board orders, harm or substantial 
risk of harm to patients, clients or the public: 
(i) first occurrence: $100 - $500; 
(ii) subsequent occurrence: $200 - $1,000. 
(6) [(2)] The following violations may be appropriate for 
disposition by fine in conjunction with one or more of the penal-
ties/sanctions contained elsewhere [listed] in the Board’s [these] rules:  
(A) violations other than those listed in paragraphs (2) 
and (5) [paragraph (1)(A) - (N)] of this section: 
(i) first occurrence: $100 - $1,000; 
(ii) subsequent occurrence: $200 - $1,000; and 
(B) a cluster of violations listed in paragraphs (2) and 
(5) [paragraph (1)(A) - (O)] of this section: $100 - $5,000. 
[(3) Each day a violation continues or occurs is a separate 
violation for purposes of imposing a penalty or fine.] 
(7) [(4)] The executive director is authorized to dispose of 
violations listed in paragraphs (2) and (5) [paragraph (1)(A) - (O)] of  
this section[, by fine, or by a combination of fine and stipulations for 
education, which shall be effective] without ratification by the Board. 
The executive director shall report such cases to the Board at its regular 
meetings. 
This agency hereby certifies that the emergency adoption has 
been reviewed by legal counsel and found to be within the 
agency’s legal authority to adopt. 
Filed with the Office of the Secretary of State on August 25, 2009. 
TRD-200903759 
James W. Johnston 
General Counsel 
Texas Board of Nursing 
Effective Date: September 1, 2009 
Expiration Date: December 29, 2009 
For further information, please call: (512) 305-6811 
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CHAPTER 537. PROFESSIONAL 
AGREEMENTS AND STANDARD CONTRACTS 
22 TAC §537.30, §537.31 
The Texas Real Estate Commission (TREC) adopts on an emer­
gency basis amendments to §537.30, Standard Contract Form 
TREC No. 23-8 (New Home Contract (Incomplete Construction)) 
and §537.31, Standard Contract Form TREC No. 24-8 (New 
Home Contract (Complete Construction). The amendments are 
adopted on an emergency  basis to  eliminate from the  new home  
contracts provisions required by the Texas Residential Construc­
tion Commission Act (Title 16 of the Texas Property Code) that 
will not be appropriate after the September 1, 2009, expiration 
of the Act. In §537.30 and §537.31, Standard Contract Forms 
TREC Nos. 23-8 and 24-8 are amended to delete from Para­
graph 22 the references to the Addendum Containing Required 
Notices Under §§5.016, 420.001 and 420.002, Texas Property 
Code. 
The emergency amendments are adopted under Texas Occu­
pations Code, §1101.155, which authorizes the Texas Real Es­
tate Commission to adopt rules in the public’s best interest that 
require license holders to use contract forms prepared by the 
Texas Real Estate Broker-Lawyer Committee and adopted by 
the commission. 
The statute affected by this emergency rule is Texas Occupa­
tions Code, Chapter 1101. No other statute, code or article is 
affected by the amendments. 
§537.30. Standard Contract Form TREC No. 23-9 [8]. 
The Texas Real Estate Commission adopts by reference standard con­
tract form TREC No. 23-9 [8] approved by the Texas Real Estate 
Commission in 2009 [2008] for use in the sale of a new home where 
construction is incomplete. This document is published by and avail­
able from the Texas Real Estate Commission, P.O. Box 12188, Austin, 
Texas 78711-2188, www.trec.state.tx.us. 
§537.31. Standard Contract Form TREC No. 24-9 [8]. 
The Texas Real Estate Commission adopts by reference standard con­
tract form TREC No. 24-9 [8] approved by the Texas Real Estate 
Commission in 2009 [2008] for use in the sale of a new home where 
construction is completed. This document is published by and avail­
able from the Texas Real Estate Commission, P.O. Box 12188, Austin, 
Texas 78711-2188, www.trec.state.tx.us. 
This agency hereby certifies that the emergency adoption has 
been reviewed by legal counsel and found to be within the 
agency’s legal authority to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903818 
Devon V. Bijansky 
Assistant General Counsel 
Texas Real Estate Commission 
Effective Date: September 1, 2009 
Expiration Date: December 29, 2009 
For further information, please call: (512) 465-3926 
22 TAC §537.50 
(Editor’s note: The text of the following section adopted for repeal on 
an emergency basis will not be published. The section may be exam-
ined in the offices of the Texas Real Estate Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
The Texas Real Estate Commission (TREC) adopts on an 
emergency basis the repeal of §537.50, Standard Contract 
Form TREC No. 43-0 (Addendum Containing Required Notices 
under §§5.016, 420.001 and 420.002, Texas Property Code). 
The repeal is adopted on an emergency basis to eliminate 
an addendum for new home contracts required by the Texas 
Residential Construction Commission Act (Title 16 of the Texas 
Property Code) that will not be appropriate after the September 
1, 2009, expiration of the Act. The repeal of §537.50, Standard 
Contract Form TREC No. 43-0, repeals the Addendum Con­
taining Required Notices Under §§5.016, 420.001 and 420.002, 
Texas Property Code, which will no longer be required to be 
provided to buyers of new homes. 
The emergency repeal is adopted under Texas Occupations 
Code, §1101.155, which authorizes the Texas Real Estate 
Commission to adopt rules in the public’s best interest that 
require license holders to use contract forms prepared by the 
Texas Real Estate Broker-Lawyer Committee and adopted by 
the commission. 
The statute affected by this emergency repeal is Texas Occupa­
tions Code, Chapter 1101. No other statute, code or article is 
affected by the repeal. 
§537.50. Standard Contract Form TREC No. 43-0. 
This agency hereby certifies that the emergency adoption has 
been reviewed by legal counsel and found to be within the 
agency’s legal authority to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903799 
Devon V. Bijansky 
Assistant General Counsel 
Texas Real Estate Commission 
Effective Date: September 1, 2009 
Expiration Date: December 29, 2009 
For further information, please call: (512) 465-3926 
TITLE 28. INSURANCE 
PART 1. TEXAS DEPARTMENT OF 
INSURANCE 
CHAPTER 5. PROPERTY AND CASUALTY 
INSURANCE 
SUBCHAPTER E. TEXAS WINDSTORM 
INSURANCE ASSOCIATION 
DIVISION 10. IMPLEMENTATION OF HOUSE 
BILL 4409 
28 TAC §§5.4902 - 5.4908 
The Commissioner of Insurance adopts on an emergency basis, 
to take immediate effect, §§5.4902 - 5.4908 implementing the 
requirements of HB 4409, 81st Legislature, 2009, Regular Ses­
sion, relating to the Texas Windstorm Insurance Association’s 
(Association) plan of operation concerning declinations of cov­
erage, flood insurance, minimum retained premium, continua­
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tion of coverage for persons under the pre-existing certificate of 
compliance approval program, a certificate of compliance transi­
tion program, and the definition of the terms alter and alteration. 
Each of these sections affect a person’s ability to obtain Associ­
ation windstorm and hail insurance coverage (insurance cover­
age). 
These sections are necessary to provide applicants, policyhold­
ers, the Association, and other interested persons with require­
ments and procedures necessary for persons to secure Associ­
ation insurance coverage and to conform the Association’s cur­
rent plan of operation set forth in §5.4001 of this title (relating 
to Plan of Operation) with Chapter 2210 as amended by HB 
4409. The Association offers insurance coverage in the desig­
nated catastrophe area, which consists of the 14 Texas coastal 
counties and parts of Harris County. The catastrophe area is un­
derserved for insurance coverage. Persons seeking insurance 
coverage from the Association are unable to obtain comparable 
insurance coverage in the voluntary insurance market. Thus, 
persons who obtain coverage from the Association have few, if 
any, other sources from which they may obtain insurance cover­
age. Therefore, the ability to obtain insurance coverage from the 
Association has a direct effect on the welfare of persons living 
and working in the designated catastrophe area, and the possi­
ble inability of such persons to obtain insurance coverage places 
them in imminent financial peril. 
The legislature has found that the provision of windstorm and 
hail insurance is necessary for the economic welfare of the state. 
The legislature further determined that without that insurance, 
the orderly growth and development of the state would be se­
verely impeded. Thus, the adoption of these rules will affect the 
economic welfare of the state and the orderly development of 
the state. 
The Association is created by the legislature and may only en­
gage in those activities the legislature has authorized. The As­
sociation’s primary activity is writing insurance coverage on eligi­
ble structures. Insurance coverage eligibility requirements were 
substantially amended by HB 4409. The amended requirements 
must be included in the Association’s plan of operation, and ei­
ther amend existing plan of operation requirements or are in ad­
dition to the existing plan of operation. Compliance with these 
requirements as expressed in statute is essential for persons to 
be assured that they may obtain insurance coverage through the 
Association. 
Thus, it is necessary to amend the plan of operation to ad­
dress the declination requirement set forth in the Insurance 
Code §2210.202; the flood insurance requirement set forth in 
the Insurance Code §2210.203; the minimum retained pre­
mium requirement set forth in the Insurance Code §2210.204; 
the certificate of compliance waiver requirement set forth in 
the Insurance Code §2210.251(f); the availability of a transi­
tional approval program as authorized in the Insurance Code 
§2210.251(a); and the definition of the terms alter and alteration 
as required in the Insurance Code §2210.008. Further, the min­
imum retained premium is a significant legislative requirement 
affecting the cost of insurance coverage for Association policy­
holders. Establishing this requirement in the plan of operation, 
including the methods of paying the required minimum retained 
premium and the exceptions thereto may be a determining 
factor as to whether many persons may be able to obtain 
Association insurance coverage. Undue delay in adopting 
these amendments to the plan of operation may result in the 
possible inability of persons living and working in the designated 
catastrophe area to obtain Association insurance coverage, 
placing those persons in imminent financial peril and may affect 
the orderly development and the economic welfare of the state. 
Additionally, because §§5.4902 - 5.4908 are necessary to con­
form the Association’s current plan of operation with the require­
ments in the Insurance Code Chapter 2210 as amended by HB 
4409, particularly as these requirements relate to eligibility for 
Association insurance coverage, these rules are essential for 
persons in the designated catastrophe area when making de­
cisions concerning their insurance requirements and their ability 
to obtain insurance coverage as of September 1, 2009 and in the 
future. These requirements are the provisions in HB 4409 which 
became effective on June 19, 2009. Failure to conform the plan 
of operation to the requirements in the Insurance Code Chapter 
2210, as amended, may cause persons to make decisions that 
they otherwise would not have made if they had been provided 
with additional information. The possibility that these decisions 
could limit the ability of such persons to obtain insurance cover­
age places them in imminent financial peril and may affect the 
orderly development and the economic welfare of the state. 
Further, the legislature has directed the Texas Department of 
Insurance (Department) to implement these rules on an emer­
gency basis. Section 46 of HB 4409 indicates the legislative 
intent for adopting these rules prior to the appointment and 
seating of the Association’s new board of directors (board) by 
instructing the Department to adopt rules required by Chapter 
2210 as soon as possible, but not later than 30 days after the 
effective date of HB 4409. HB 4409 was effective June 19, 
2009 for all adopted sections, except for §5.4906 and §5.4907, 
which are effective September 1, 2009. The Department does 
not consider the 30-day rule adoption requirement to create a 
prohibition on adopting rules after that period. Such a read­
ing would be unreasonable because it would be inconsistent 
with Insurance Code §2210.008(b) (Commissioner may adopt 
reasonable and necessary rules); §2210.151 (Commissioner 
shall adopt the plan of operation by rule); and §36.001 (the 
Commissioner may adopt necessary and appropriate rules). 
Nor does the Department interpret the 30-day requirement to 
be a prohibition against adopting emergency rules after that 
date. The imminent need for rules to implement HB 4409 to 
protect the welfare of coastal residents and businesses did not 
expire in July, 2009. The need to obtain coverage exists before 
a catastrophic hurricane or other windstorm event occurs. Fur­
ther, there is no penalty provided for failure to comply with the 
30-day requirement. Therefore it is reasonable to consider that 
the 30-day requirement is a directive to adopt emergency rules 
under Government Code §2001.034. The legislative require­
ment is to adopt those rules as soon as possible. Consistent 
with this requirement, the Department has determined that it 
was necessary to obtain input concerning the adopted sections 
from various stakeholders, including legislative offices, the 
Association, coastal policyholder representatives, and insurers. 
This process was intended to reduce potential unintended 
consequences in the emergency rules. Additional emergency 
rules may follow this adoption as necessary. 
Formal rule proposals subject to notice, public comment, and an 
opportunity for public hearing, will follow this emergency adop­
tion. Future proposals may address the requirements stated 
herein and additional matters necessary to implement HB 4409. 
Further, HB 4409 directs the Association’s board of directors to 
propose to the Commissioner amendments to the Association’s 
plan of operation on or before March 1, 2010. The board’s pro-
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posed amendments would then be proposed as a rule subject to 
notice, public comment, and an opportunity for public hearing. 
Based on the foregoing facts, the Commissioner has determined 
that to ensure that persons in the catastrophe area will be able 
to continue to obtain Association insurance coverage, the Asso­
ciation’s existing plan of operation must be amended to conform 
with the Insurance Code Chapter 2210 as amended by HB 4409. 
Additionally, the Commissioner has determined that it is neces­
sary to adopt as rules §§5.4902 - 5.4908 to amend the Associa­
tion’s plan of operation and establish the procedures necessary 
to conform the Association’s existing plan of operation with the 
Insurance Code Chapter 2210 as amended by HB 4409. Section 
46, HB 4409 directs the Commissioner to adopt required rules 
as soon as possible, but not later than 30 days after the effective 
date of HB 4409 which is consistent with the requirement for an 
emergency rule under Government Code §2001.034. Addition­
ally, there is imminent financial peril to the welfare of persons in 
the designated catastrophe area if they cannot obtain insurance 
coverage from the Association, a market of last resort, and also 
an impediment to the economic welfare and the orderly devel­
opment of the state. Therefore, it is necessary to adopt these 
sections on an emergency basis. 
§5.4902 
Section 5.4902(a) establishes that §§5.4902 - 5.4908 are 
adopted as part of the Association’s plan of operation and control 
in the event of any conflict between those sections and the plan 
of operation set forth in §5.4001 of this title. Section 5.4902(b) 
provides that the requirements in §5.4903 and §5.4904 (relating 
to Declination of Coverage; and Flood Insurance, respectively) 
are in addition to other  plan of operation requirements related 
to eligibility for coverage. 
§5.4903 
Section 5.4903 establishes the declination requirement as re­
quired by the Insurance Code §2210.202(a). Section 5.4903(a) 
recites the statutory requirement. The term insurer authorized 
is considered to be the same as the more commonly used term 
authorized insurer and means an insurer operating under a cer­
tificate of authority granted by the Department, and not a surplus 
lines carrier. The term writing is defined in §5.4903(b)(2) to mean  
offering new or renewal coverage. 
Section 5.4903(b) defines the declination requirement. As set 
forth in §2210.202, the declination may either be a refusal to of­
fer new or renewal coverage on the structure or a refusal to offer 
the basic insurance coverage sought by the applicant that is sub­
stantially equivalent to that offered by the Association. Several 
examples of factors that could be considered in determining sub­
stantially equivalent are provided; however, these examples are 
not exhaustive. Consideration of other potential factors such as 
affordability have been deferred to a formal rule proceeding. 
Section 5.4903(c) addresses the requirement in the Insurance 
Code §2210.202(b) that the agent have proof of the declination 
when submitting the application for Association coverage. Under 
subsection (c), the agent must maintain the proof in written form 
and provide such proof to the Association if requested. Subsec­
tion (c) does not affect the statutory requirement for the Associa­
tion to require an agent’s statement on an application for new or 
renewal coverage. Finally, §5.4903(a) allows an agent to obt
a declination on behalf of the applicant. 
5.4904 
ain 
Section 5.4904 establishes the flood insurance requirement 
as required by the Insurance Code §2210.203(a-1). Section 
5.4904(a) recites the statutory application requirement. For pur­
poses of this adoption, the requirement applies to construction, 
alterations, remodeling, and enlargement beginning on and 
after September 1, 2009. Further, as specified in §5.4904(d), for 
the purposes of this adoption, the terms "constructed," "altered," 
"remodeled," and "enlarged" refer only to those activities that 
require a certificate of compliance to be eligible for Association 
coverage under the Insurance Code §2210.251 and §2210.258. 
The Insurance Code §2210.203(a-1) does not extend the flood 
insurance requirement to structures being repaired. The Depart­
ment’s definition of repair is currently listed on the Department’s 
website in a document entitled Texas Windstorm Insurance Re­
quirements (TWIA) Insurability Requirements as meaning: any 
reconstruction/restoration of an existing structure that is deteri-
orated or damaged. This definition was originally adopted by 
reference as part of the 1998 Building Code for Windstorm Re­
sistant Construction in §5.4008 of this title (relating to Applica­
ble Building Code Standards in Designated Catastrophe Areas 
for Structures Constructed, Repaired or to Which Additions Are 
Made On and After September 1, 1998, and before February 1, 
2003.) Further, this adoption is not intended to change any De­
partment rules related to building code requirements. 
Section 5.4904(b) designates the Zone V and other similar zones 
where the Association is prohibited from writing insurance cover­
age unless either the applicant has flood insurance or flood insur­
ance is unavailable from the National Flood Insurance Program 
(NFIP). Each of these  zones is designated by the NFIP as having 
an additional hazard of either storm-induced waves (Zone V) or 
storm-induced velocity wave action. Agents, applicants, and the 
Association may determine whether or not a structure is located 
within a specific zone by entering the address of the structure 
into the NFIP’s website. 
Section 5.4904(c) sets forth the amount of flood insurance that 
is required for a particular structure. This amount of coverage 
is necessary based on a determination that a structure in such 
zones is subject to significant flood damage. The amount is not 
set as being equal to Association coverage due to factors such 
as the available NFIP limits and inflation adjustments that might 
affect overall valuation of the structure. Additionally, the Depart­
ment recognizes that  flood insurance coverage may in certain 
cases be limited to actual cash value. Finally, as addressed in 
§5.4904(k), this requirement does not apply to movable property 
on or above the third floor of a structure. This requirement may 
be modified during additional rule proceedings related to the As­
sociation’s plan of operation. 
Section 5.4904(g), (h) and (j) address agent responsibilities 
concerning the flood insurance requirement as required by the 
Insurance Code §2210.202(b) and §2210.203(a-1). Section 
2210.202(b) requires that the agent have proof of flood insur­
ance coverage when submitting the application for Association 
coverage. Under subsection (h), the agent must maintain the 
proof in written form and provide such proof to the Association 
if requested. Thus, before the agent may submit application for 
Association coverage on a structure required to have flood insur­
ance under the Insurance Code §2210.203(a-1) and §5.4904, 
the agent must  first obtain this proof either from the agent’s 
own work product, the applicant, or another agent. Finally, 
the Insurance Code §2210.203(a-1) requires that each agent 
soliciting Association insurance coverage in an area designated 
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by the Commissioner under that subsection must offer flood 
insurance coverage. This requirement is restated in §5.4904(j). 
Future formal rule proceedings may also consider other matters 
related to this requirement such as the consequences of failing 
to maintain flood insurance. 
§5.4905 
Section 5.4905 establishes the minimum retained premium 
required by Insurance Code §2210.204(e). The statute requires 
the minimum retained premium be for a period of not less than 
180 days. Section 2210.204 requires that at least 180 days of 
premium be earned upon the effective date of coverage. Sec­
tion 5.4905(a) establishes that the minimum retained premium 
will be the greater of the premium amount equal to 180 days 
or $100.00. The $100.00 amount is the Association’s current 
minimum earned premium. The minimum retained premium 
will be considered earned premium; however, as provided in 
§5.4905(f), coverage for this period will not be extended beyond 
the effective cancellation date. The minimum retained premium 
of $100 applies to those situations described in §5.4905(b). 
Questions and concerns have arisen regarding this statutory re­
quirement because the 180-day minimum premium could create 
an exceptionally high bar to certain persons seeking to obtain As­
sociation insurance coverage, but who need to obtain premium 
financing. Requiring the Association to withhold a full minimum 
premium would require persons financing premium to make a 
deposit in excess of 50% of the annual premium. This contrasts 
with current financing practices that may require considerably 
less of a deposit than 50% or more of the annual premium. A 
deposit of 50% or more of the annual premium may create an 
undue hardship for many persons. 
The Department believes the intent of the amendment to Insur­
ance Code §2210.204 was not to adversely affect persons with 
limited financial resources but rather to limit persons from simply 
buying coverage only when a storm appeared to be entering the 
Gulf of Mexico. Such purchases are adverse to the Association’s 
rate structure and premium collections which attempt to spread 
the cost of insurance coverage over the entire year even though 
the risk is concentrated primarily during hurricane season. 
Thus, §5.4905(c) provides that if a person who finances an As­
sociation policy has not previously canceled an Association pol­
icy after the effective date of this section, the Association shall 
refund the premium pro-rata in excess of $100 to the premium 
finance company if the policy is canceled within 180 days of its 
effective date. Except for those cancellations resulting from the 
exceptions set forth in §5.4905(b), the person would still owe the 
remainder of the 180-day minimum retained premium to the As­
sociation and would be ineligible to purchase future insurance 
coverage from the Association until the balance of the 180-day 
amount is paid. Additionally, on such future policies, the Asso­
ciation would no longer make a pro rata refund to a premium 
finance company in the manner described in §5.4905(c)(1). 
Finally, because implementing this section may require modifica­
tions to the Association’s policy forms, the implementation period 
is delayed. 
§5.4906 
Section 5.4906 sets forth how the Insurance Code §2210.251(f) 
will apply to persons who have obtained Association insurance 
coverage pursuant to the approval program initiated on April 12, 
2006. The lapse provision in §5.4906(2) is meant to address 
those situations where a person intends to continue coverage, 
but for some reason a gap in coverage exists. 
§5.4907 
Section 5.4907 extends coverage to those persons who are not 
insured by the Association as of September 1, 2009, but are oth­
erwise similarly situated. The purpose of §5.4907 is to begin the 
process of creating a transition plan to enable insurance cover­
age eligibility for these persons between September 1, 2009 and 
August 31, 2011. 
§5.4908 
Section 5.4908 defines the terms alter and alteration for the pur­
poses of the Insurance Code Chapter 2210 as required in the In­
surance Code §2210.008(c). The definition provided is the same 
as that currently provided on the Department’s website in a docu­
ment entitled Texas Windstorm Insurance Requirements (TWIA) 
Insurability Requirements. This definition was originally adopted 
by reference as part of the 1998 Building Code for Windstorm 
Resistant Construction in §5.4008 of this title. Because this def­
inition is already in use, this section is not anticipated to result in 
any change to current Department rules or procedures. 
STATUTORY AUTHORITY. Sections 5.4902 - 5.4908 are 
adopted on an emergency basis under the Government Code 
§2001.034 and the Insurance Code §§2210.008, 2210.151, 
2210.202 - 2210.204, 2210.251 and 36.001 and Section 46, HB 
4409, 81st Legislature, 2009, Regular Session. The Insurance 
Code §2210.008(b) authorizes the Commissioner to adopt 
reasonable and necessary rules in the manner prescribed in 
Subchapter A, Chapter 36, Insurance Code. The Insurance 
Code §2210.152 authorizes the Commissioner to adopt the 
Association’s plan of operation by rule. The Insurance Code 
§2210.202(a) requires that a declination be defined in the Asso­
ciation’s plan of operation. The Insurance Code §2210.202(b) 
requires the agent to possess proof of the declination described 
by §2201.202(a) and proof of flood insurance coverage or 
unavailability of that coverage as described by §2210.203(a-1). 
The Insurance Code §2210.203(a-1) requires the purchase of 
flood insurance in a Zone V area and other similar areas desig­
nated by the Commissioner under that section. The Insurance 
Code §2210.204(d) and (e) require that the minimum retained 
premium be set forth in the plan of operation and that the plan of 
operation specify events that reflect a significant change in the 
exposure or the policyholder concerning the insured property 
that would be exemptions from the minimum retained premium 
requirement. The Insurance Code §2210.251(a) authorizes 
the plan of operation to include an approval program for deter­
mining whether a structure is eligible for Association insurance 
coverage. The Insurance Code §2210.251(f) establishes that 
structures insured by the Association as of September 1, 2009, 
may continue to be considered insurable property notwith­
standing the requirements of §2210.251. The Insurance Code 
§36.001 provides that the Commissioner of Insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of the state. Section 46 of 
HB 4409, directs the Commissioner to adopt rules required by 
Chapter 2210 as soon as possible but not later than the 30th 
day after the effective date of HB 4409. The Government Code 
§2001.034 authorizes a state agency to adopt administrative 
rules on an emergency basis without prior notice and hearing 
under certain statutorily specified circumstances, including a 
finding that there is imminent peril to the public health, safety, 
or welfare. 
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§5.4902. Additional requirements. 
(a) This section and §§5.4903 - 5.4908 of this title (relating 
to Declination of Coverage; Flood Insurance, Minimum Retained 
Premium, Certificate of Compliance Waiver Program, Certificate 
of Compliance Transition Program, and Alter and Alteration, re­
spectively) shall be considered to be a part of the Texas Windstorm 
Insurance Association’s (Association) plan of operation. These sec­
tions shall control over any conflicting provision in §5.4001 of this 
title (relating to Plan of Operation). 
(b) In addition to the requirements set forth in §5.4001, includ­
ing §5.4001(d)(2)(E), prior to the issuance of an Association policy on 
insurable property, the Association must have an application for a new 
or renewal Association policy that contains a statement that the agent 
possesses proof of: 
(1) a declination of coverage from an authorized insurer 
writing windstorm and hail insurance as provided in §5.4903; and 
(2) if applicable, flood insurance that was obtained for the 
property to be insured as provided for in §5.4904 or the unavailability 
of flood insurance for such property. 
§5.4903. Declination of Coverage. 
(a) To be eligible to obtain new or renewal windstorm and hail 
insurance coverage from the Texas Windstorm Insurance Association 
(Association) an applicant or applicant’s agent must have received at 
least one declination of coverage for the property to be insured by the 
Association from an insurer authorized to engage in the business of, 
and writing, property insurance providing windstorm and hail insur­
ance coverage in the first tier coastal counties. 
(b) The following terms shall have the following meanings: 
(1) "Declination" means: 
(A) a refusal to offer or a refusal to renew coverage for 
the perils of windstorm and hail from an authorized insurer; or 
(B) an offer of a policy that includes coverage for the 
perils of windstorm and hail that is not substantially equivalent to the 
coverage offered by the Association. A policy is not substantially 
equivalent to an Association policy if the policy that is being offered 
does not provide the basic coverage(s) that the applicant is seeking. For 
example, a policy is not substantially equivalent if the policy pays for 
damage to covered property on an actual cash value basis compared to 
an Association policy that pays for damage to covered property on a 
replacement cost basis or a policy that has a minimum windstorm and 
hail deductible that is in excess of the deductible the applicant is seek­
ing and that is available through the Association. 
(2) "Writing" shall mean offering new or renewal coverage. 
(c) An agent shall maintain and submit, at the request of the 
Association, written documentation that indicates proof of the declina­
tion required under subsection (a) of this section. 
§5.4904. Flood Insurance. 
(a) This section applies to a structure constructed, altered, re­
modeled, or enlarged on or after September 1, 2009 that is located 
within the catastrophe area as designated pursuant to Insurance Code 
§2210.005. This section does not apply to the repair of a structure. 
(b) The Texas Windstorm Insurance Association (Association) 
may not issue or renew a policy unless evidence is shown that a flood 
insurance policy is in effect for the insurable property if: 
(1) all or any part of the insurable property is located in 
any of the following zones designated by the National Flood Insurance 
Program (NFIP): 
(A) Zone V, 
(B) Zone VE, and 
(C) Zone V1 - V30; and 
(2) flood insurance is available from the NFIP. 
(c) The flood insurance policy must provide the following cov­
erage: 
(1) if replacement cost coverage is available through the 
NFIP for the property to be insured by the Association, the flood in­
surance policy must provide coverage for the property in an amount at 
least equal to the lesser of: 
(A) ninety percent of the amount of insurance for the 
property insured under the Association policy, or 
(B) the maximum coverage amount available under the 
NFIP for the property, or 
(2) if replacement cost coverage is not available through 
the NFIP for the property to be insured by the Association, the flood 
insurance policy must provide coverage for the property in an amount 
at least equal to the lesser of: 
(A) ninety percent of the actual cash value for the prop­
erty, or 
(B) the maximum coverage amount available under the 
NFIP for the property. Actual cash value under this subsection means 
the replacement cost of an insured property at the time of loss, less the 
value of physical depreciation for the property. 
(d) In this section, the terms "constructed", "altered", "remod­
eled", and "enlarged" refer to any building activity or action on a struc­
ture that would require the insured or applicant to obtain a certificate of 
compliance under Insurance Code §2210.251 and §2210.258, prior to 
the structure being considered to be an insurable property eligible for 
insurance coverage from the Association. 
(e) For purposes of this section, a flood insurance policy is con­
sidered to be in effect upon application and presentment of payment of 
the premium for the flood insurance policy to the NFIP or a partici­
pating "write your own company" regardless of any applicable waiting 
period that may apply to the flood insurance policy. 
(f) A refusal by the NFIP or a participating "write your own 
company" to insure the insurable property shall be considered evidence 
that flood insurance is not available. 
(g) For each new or renewal application on insurable property 
subject to this section, the agent shall provide confirmation to the As­
sociation that the agent has the information required under subsection 
(h) of this section. 
(h) The agent shall maintain and at the request of the Asso­
ciation, submit written documentation demonstrating compliance with 
this section. Acceptable documentation may include a copy of the flood 
insurance policy declarations page, a copy of the flood insurance policy, 
or evidence that the flood insurance was not available. The Associa­
tion may specify in its underwriting standards and post on its website 
additional documentation that constitutes evidence of a flood insurance 
policy being in effect. 
(i) Flood insurance must be maintained throughout the entire 
period the Association policy is in effect. 
(j) Each agent offering or selling a Texas windstorm and hail 
insurance policy in a portion of the designated catastrophe area subject 
to this section must offer NFIP flood insurance coverage to the prospec­
tive insured if that coverage is available. 
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(k) This section does not apply to corporeal movable property 
located on or above the third floor of a structure. 
§5.4905. Minimum Retained Premium. 
(a) Except as provided in this section, the minimum retained 
premium on a Texas Windstorm Insurance Association (Association) 
policy issued on an annual basis shall be the premium amount equal 
to the greater of 180 days of the annual policy term or $100.00. The 
minimum retained premium shall be fully earned on the effective date 
of the policy. Unearned premium in excess of the minimum retained 
premium set forth in this subsection shall be refunded pro-rata. 
(b) An Association policy canceled due to the reasons speci­
fied in paragraphs (1) - (4) of this subsection is subject to a $100.00 
minimum retained premium. The minimum retained premium shall be 
fully earned on the effective date of the policy. Unearned premium in 
excess of the minimum retained premium set forth in this subsection 
shall be refunded pro-rata. 
(1) A change in majority ownership of the insured property, 
including sale of the insured property to an unrelated party, or foreclo­
sure of the property insured in the Association policy; 
(2) the replacement of the Association policy with other 
similar coverage in the voluntary market; 
(3) the removal of the item(s) insured under an Association 
policy due to a total loss of the item(s), including demolition of the 
item(s); or 
(4) the death of the policyholder. 
(c) An Association policy that is canceled and that the pre­
mium is financed through a person authorized to finance premiums un­
der the Insurance Code Chapter 651 is subject to the following: 
(1) A $100.00 minimum retained premium applies, except 
as provided for in paragraph (3) of this subsection. The $100.00 min­
imum retained premium is fully earned on the effective date of the 
policy. The unearned premium in excess of the $100.00 minimum re­
tained premium shall be refunded to the premium finance company on 
a pro-rata basis. 
(2) Except as provided for under subsection (b) of this sec­
tion, the named insured shall owe to the Association the unpaid balance 
of the minimum retained premium under subsection (a) of this section 
that is in excess of $100.00 and shall not be eligible for coverage until 
the balance is paid. 
(3) Subsection (a) of this section applies to an Association 
policy that the premium is financed for a person that was insured under 
a prior Association policy effective on or after the effective date of this 
section and the premium for such policy was financed and the policy 
was canceled within 180 days of the effective date of the policy. 
(d) The Association shall maintain a list of all persons that are 
subject to subsection (c)(2) of this section. The list may only be shared 
with persons authorized by the department to engage in the business 
of premium finance under the Insurance Code Chapter 651 and the de­
partment. A person may be removed from the list if on petition by the 
person to the Association, the Association determines that the cancel­
lation resulted due to one or more of the events set forth in subsection 
(b) of this section. 
(e) The Association shall not issue a new or renewal policy to 
an applicant who is indebted to the Association on a prior Association 
policy. 
(f) The minimum retained premium shall not create or extend 
coverage beyond the policy’s effective cancellation date. A person 
making a payment on a balance due as provided under subsection (e) 
of this section shall not be entitled to any additional coverage beyond 
the policy’s effective cancellation date. 
(g) This rule does not address or affect any requirement under 
statute or rule concerning the qualifications or licensure of persons en­
gaging in the business of premium finance. 
(h) This section applies to each Association policy that is is­
sued or renewed on or after November 1, 2009. 
§5.4906. Certificate of Compliance Approval Program. 
This section applies to each residential structure insured by the Texas 
Windstorm Insurance Association (Association) under a policy in ef­
fect as of 12:01 a.m., September 1, 2009 that was issued in accordance 
with the approval program initiated April 12, 2006. For the purposes 
of this section, a residential structure will be considered insured by the 
Association if as of 12:01 a.m., September 1, 2009 there was a lapse in 
coverage on the structure and the lapse in coverage was for a period of 
less than 30 days. An insured may continue to obtain insurance through 
the Association for that structure subject to the following requirements: 
(1) the insured must comply with: 
(A) the mandatory building code requirement under In­
surance Code §2210.258, effective June 19, 2009; 
(B) the declination requirement under Insurance Code 
§2210.202 and §5.4902 and §5.4903 of this title (relating to Additional 
Requirements and Declinations, respectively); 
(C) If applicable, the flood insurance requirement under 
Insurance Code §2210.203 and §5.4902 and §5.4904 of this title (relat­
ing to Flood Insurance); and 
(D) all other Association underwriting requirements, 
including maintaining the structure in an insurable condition and 
payment of premium. 
(2) there may not be a lapse in coverage on the structure for 
a period of 30 days or more. If coverage for the structure lapses for a 
period of 30 days or more, the insured will be required to demonstrate 
that the structure has been inspected and issued a certificate of compli­
ance under the applicable building code in accordance with Insurance 
Code §2210.251 and §2210.258 in order to obtain coverage from the 
Association. 
§5.4907. Certificate of Compliance Transition Program. 
(a) Except as provided in §5.4906 of this title (relating to Cer­
tificate of Compliance Waiver Program) after 12:01 a.m. September 
1, 2009 and until expiration of this section, an applicant may obtain 
insurance through the Texas Windstorm Insurance Association (Asso­
ciation) for a residential structure without a certificate of compliance 
if: 
(1) within the twelve-month period prior to the date of ap­
plication for Association coverage, the structure has been insured on 
an annual basis under a property policy that included windstorm and 
hail coverage; 
(2) the insurer that underwrote the policy on the structure: 
(A) discontinues providing windstorm and hail insur­
ance under the policy; or 
(B) the insurer that underwrote the policy on the struc­
ture discontinues providing residential property insurance in the por­
tion of the catastrophe area where the structure is located; and 
(3) the applicant complies with: 
(A) the mandatory building code requirement under In­
surance Code §2210.258, effective June 19, 2009; 
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(B) the declination requirement under Insurance Code 
§2210.202 and §5.4902 and §5.4903 of this title; 
(C) if applicable, the flood insurance requirement under 
Insurance Code §2210.203 and §5.4902 and §5.4904 of this title (relat­
ing to Flood Insurance); and 
(D) all other Association underwriting requirements, 
including maintaining the structure in an insurable condition and 
payment of premium. 
(b) Coverage issued under this section that expires prior to the 
expiration of this section, may be renewed one time during the duration 
of the transition program provided the policyholder complies with all 
statutory requirements and Association underwriting standards as pro­
vided in subsection (a)(3) of this section. 
(c) This section expires on August 31, 2011. No person may 
obtain insurance through the Association under the certificate of com­
pliance transition program described in this section after that date. 
§5.4908. Alter and Alteration. 
For the purposes of Insurance Code Chapter 2210, the term "alter" and 
"alteration" shall mean any modification that physically changes the 
exterior of a structure without increasing the square footage of area of 
the structure. 
This agency hereby certifies that the emergency adoption has 
been reviewed by legal counsel and found to be within the 
agency’s legal authority to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903842 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective Date: August 31, 2009 
Expiration Date: December 28, 2009 
For further information, please call: (512) 463-6327 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 
PART 3. TEXAS YOUTH COMMISSION 
CHAPTER 91. PROGRAM SERVICES 
SUBCHAPTER D. HEALTH CARE SERVICES 
Texas Youth Commission (the commission) adopts on an emer­
gency basis the repeal of §91.87 (concerning suicide alert ex­
planation of terms), §91.88 (concerning suicide alert for secure 
programs), §91.89 (concerning suicide alert for non-secure pro­
grams), and §91.90 (concerning suicide alert for parole). TYC 
also adopts on an emergency basis new §91.87 (concerning sui­
cide alert definitions), §91.88 (concerning suicide alert for high 
restriction facilities), §91.89 (concerning suicide alert for medium 
restriction facilities), and §91.90 (concerning suicide prevention 
for parole). 
The repeal of §§91.87 - 91.90 will allow for new rules to be pub­
lished in their place. 
New §91.87 will establish definitions of terms used in TYC’s sui­
cide prevention policies. 
New §91.88 will establish the process for suicide prevention by 
identification, assessment, treatment, and protection of youth 
that may be at risk for suicide at the orientation and assessment 
units and other high restriction facilities. 
New §91.89 will establish the process for suicide prevention at 
medium restriction facilities by identification, assessment, treat­
ment, and protection of youth that may be at risk for suicide. 
New §91.90 will establish responsibilities for providing suicide 
prevention resources for youth on parole. 
The repealed and new rules are adopted on an emergency ba­
sis to ensure that youth who may be at risk for suicide are im­
mediately and appropriately identified, monitored, treated, and 
housed. The new rules establish a more comprehensive suicide 
screening process, require more frequent assessments by men­
tal health professionals for at-risk youth, and enhance monitoring 
procedures for direct care staff. The new rules also provide for 
the monitoring and treatment of potentially suicidal youth in their 
regular program whenever possible, rather than routine use of 
temporary confinement in security units. The commission be­
lieves that these changes should be implemented without delay 
in order to provide enhanced protections against self-harm and 
suicide for the youth in its care. 
37 TAC §§91.87 - 91.90 
(Editor’s note: The text of the following sections adopted for repeal 
on an emergency basis will not be published. The sections may be 
examined in the offices of the Texas Youth Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
The repeals are adopted on an emergency basis under Human 
Resources Code §61.034, which provides the commission with 
the authority to make rules appropriate to the proper accomplish­
ment of its functions. 
§91.87. Suicide Alert Explanation of Terms. 
§91.88. Suicide Alert for Secure Programs. 
§91.89. Suicide Alert for Non-Secure Programs. 
§91.90. Suicide Alert for Parole. 
This agency hereby certifies that the emergency adoption has 
been reviewed by legal counsel and found to be within the 
agency’s legal authority to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903847 
Cheryln K. Townsend 
Executive Commissioner 
Texas Youth Commission 
Effective Date: August 31, 2009 
Expiration Date: December 28, 2009 
For further information, please call: (512) 424-6014 
37 TAC §§91.87 - 91.90 
The new rules are adopted on an emergency basis under Hu­
man Resources Code §61.034, which provides the commission 
with the authority to make rules appropriate to the proper ac­
complishment of its functions. The new rules are also adopted 
under §61.075, which provides the commission with the author­
ity to order a committed child’s confinement under conditions it 
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believes best designed for the child’s welfare and the interests 
of the public, as well as §61.076, which provides the commis­
sion with the responsibility to provide any medical or psychiatric 
treatment that is necessary. 
§91.87. Suicide Alert Definitions. 
(a) Purpose. The purpose of this rule is to establish definitions 
of terms used in the Texas Youth Commission’s (TYC) suicide preven­
tion policies as established by §§91.88, 91.89, and 91.90 of this title. 
(b) Definitions. 
(1) Constant Motion Check--a type of room check in which 
a staff member walks through the housing unit in an irregular pattern 
at random intervals to prevent youth from "timing" room checks. Con­
stant motion checks are to be performed in addition to regular room 
checks and documented on the regular room check log. 
(2) Critical Incident Review Committee--a multidisci­
plinary review team convened to critically review the circumstances 
surrounding a death or serious incident. 
(3) Critical Incident Support Team--a team used to provide 
support to youth, employees, and families involved in or adversely af­
fected by the death of a TYC youth or staff member. 
(4) Designated Mental Health Professional (DMHP)--a 
doctoral level psychologist who has primary responsibility and ac­
countability for the evaluation, monitoring, and treatment of youth 
referred for suicide risk in high restriction facilities. In the absence of 
a doctoral level psychologist due to position vacancy, an MHP may 
be appointed to serve as the acting DMHP with the approval of the 
central office division director over treatment services. 
(5) Mental Health Professional (MHP)--a doctoral level 
psychologist, masters level associate psychologist, licensed profes­
sional counselor, or a licensed clinical social worker. 
(6) Morbidity and Mortality Review--an assessment of the 
overall clinical care provided and the circumstances leading up to a 
life-threatening suicide attempt or death. Its purpose is to identify 
program strengths and opportunities for improvement in clinical care 
and/or system policies and procedures. 
(7) Protective Custody--a temporary program in high re­
striction facilities designed for the placement of youth who cannot be 
safely managed in the current dorm/living unit due to risk of self-harm, 
as determined by an MHP after a face-to-face assessment. 
(8) Psychiatric Provider--a psychiatrist or psychiatric mid-
level practitioner licensed to practice in the state of Texas. 
(9) Rescue Kit--an emergency medical treatment kit car­
ried by designated employees or placed in designated secure locations 
that contains items such as a CPR pocket mask, latex gloves, and a tool 
capable of cutting ligatures. 
(10) Suicidal Behavior--includes suicide attempts, suicidal 
gestures, intentional self-injurious behavior, or development of a plan 
or strategy for committing suicide. Suicidal behavior generally in­
volves some overt action or clear indication of the development of a 
specific plan or strategy to injure or kill oneself. 
(A) Life Threatening Suicide Attempt--a suicide at­
tempt that a health care professional determines would have resulted 
in death except for circumstances beyond the youth’s control. 
(B) Suicide Attempt--an act apparently intended to end 
one’s life. A suicide attempt is a type of suicidal behavior. 
(C) Self-Injurious Behavior--behavior that causes 
harm, such as self-laceration, self-battering, taking overdoses, or ex­
hibiting deliberate recklessness. Self-injurious behavior is considered 
a type of suicidal behavior for reporting purposes. 
(11) Suicidal Ideation--thoughts of engaging in suicide-re­
lated behavior. This means a youth expresses thoughts or fantasies 
about committing suicide or expresses a desire to kill himself/herself, 
but lacks a specific plan or strategy to carry it out. Suicidal ideation is 
not considered a type of suicidal behavior for reporting purposes. 
(12) Suicide Alert--a status that begins following a face-to­
face suicide risk assessment by an MHP indicating that a youth is at risk 
to attempt suicide or self-injury and is in need of increased supervision. 
(13) Suicide Observation Folder--a folder containing sui­
cide observation logs/check sheets and any other pertinent information 
as determined by an MHP. The staff directly responsible for monitor­
ing the youth will possess the folder at all times while the youth is on 
suicide alert. 
(14) Suicide Observation Level--levels of observation de­
termined by an MHP to provide enhanced supervision for youth who 
are awaiting a suicide risk assessment or placed on suicide alert. Gen­
eral criteria for determining the appropriate level of observation are 
provided in subparagraphs (A) - (C) of this paragraph, however the 
MHP may assign any level of observation deemed appropriate under 
the circumstances based on his/her clinical judgment. 
(A) One-to-One Observation is generally considered 
appropriate for a youth who is actively suicidal, either by threatening 
or engaging in self-injury, and who may require emergency psychiatric 
placement. One-to-one observation includes the following: 
(i) Assigned staff may not have any other concurrent 
duties. 
(ii) Assigned staff is within six feet of the youth and 
maintains continuous, direct visual observation of the youth at all times, 
including while the youth is in his/her room or while sleeping. 
(iii) Assigned staff will document the youth’s status 
at least once every ten minutes. 
(iv) Assigned staff must be formally relieved by an­
other staff or by the discontinuation of the 1:1 status. 
(v) Doors to individual rooms will remain unlocked, 
except when a youth presents an imminent danger to staff due to ag­
gressive behavior. Procedures for obtaining approval to lock the door 
for such behavior are set forth in §97.45 of this title. 
(B) Constant Observation is generally considered the 
appropriate level of observation for a youth who is actively suicidal, 
either by threatening or engaging in self-injury, but does not appear 
to require emergency psychiatric placement. Constant observation in­
cludes the following: 
(i) For youth not placed in a security unit or the Cor­
sicana Stabilization Unit: 
(I) During waking hours, youth is within 12 feet 
and within sight of assigned staff at all times. Staff may have concur­
rent duties if the duties do not interfere with observation of the youth. 
The assigned staff will document the youth’s status at least once every 
ten minutes. 
(II) During sleeping hours, assigned staff will 
observe and document youth’s status at least once every five minutes 
and will perform constant motion checks at least once every hour. 
(ii) For youth who are placed in a security unit or the 
Corsicana Stabilization Unit: 
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(I) Assigned staff will observe and document the 
youth’s status at least once every five minutes and will perform constant 
motion checks at least once every 30 minutes. 
(II) Doors to individual rooms will be locked. 
(C) Close Observation is generally considered the ap­
propriate level of observation for a youth who is not actively suicidal 
and would be considered a lower risk for suicide, but expresses suicidal 
ideation and/or has a recent history of self-injurious behavior. In ad­
dition, close observation would be appropriate for a youth who denies 
suicidal ideation or does not threaten suicide, but demonstrates other 
concerning behavior (through actions, current circumstances, or recent 
history) indicating the potential for self-injury. Close observation in­
cludes the following: 
(i) Assigned staff will observe and document 
youth’s status at least once every ten minutes and will perform con­
stant motion checks at least once every hour. Staff will generally 
be involved in concurrent duties that do not interfere with required 
observation of the youth. 
(ii) This level of observation may not be applied to 
youth who are placed in a security unit or the Corsicana Stabilization 
Unit. 
(15) Suicide Resistant Room--a room which provides a 
safe environment and has no obvious materials/possessions that can 
be used in self-injurious behavior or any item which may be used 
for hanging. The room is free of all obvious protrusions and any 
items that provide an easy anchoring device for hanging. Lighting 
is tamper-proof and there are no switches or electrical outlets in the 
room. The door of the room has a heavy gauge clear panel which 
allows staff an unobstructed view of the room. 
(16) Suicide Risk Assessment--standardized face-to-face 
assessment by an MHP that contains specific lines of inquiry regarding 
suicide risk, a mental status examination, and clinical observations 
and recommendations. 
(17) Suicide Risk Screening--a standardized face-to-face 
interview by an MHP or trained designated staff in consultation with 
an MHP to determine the appropriate suicide observation level until a 
suicide risk assessment is conducted. 
(18) Trained Designated Staff--staff trained to conduct a 
suicide risk screening. In TYC programs this will include at a mini­
mum the superintendent, assistant superintendent, administrative duty 
officer, program specialists, case managers, on-duty supervisor, place­
ment coordinators, principal, and Juvenile Corrections Officer (JCO) 
V or VI. 
§91.88. Suicide Alert for High Restriction Facilities. 
(a) Purpose. The purpose of this rule is to establish procedures 
for suicide prevention by identification, assessment, treatment, and pro­
tection of youth that may be at risk for suicide. 
(b) Applicability. This rule applies to all youth currently as­
signed to placement in high restriction facilities operated by the Texas 
Youth Commission (TYC). 
(c) Definitions. Definitions pertaining to this rule are under 
§91.87 of this title. 
(d) General Provisions. 
(1) Treatment for youth determined to be at risk for suicide 
will be provided within the least restrictive environment necessary to 
ensure safety. 
(2) Youth determined to be at risk for suicide will partici­
pate in regular programming to the extent possible, as determined by 
a mental health professional (MHP). Only an MHP may make excep­
tions to the provision of regular programming, housing placement, or 
clothing. 
(3) Designated staff will carry rescue kits at all times while 
on duty for use in the event of a medical emergency caused by a suicide 
attempt. Rescue kits will also be placed in designated buildings or areas 
of the campus not accessible to youth. 
(4) Immediately, not to exceed two hours, TYC staff will 
notify a youth’s parent/guardian after a life-threatening suicide attempt 
or suicide. 
(e) Intake Screening and Assessment. 
(1) Upon Initial Admission to TYC. 
(A) Upon arrival to a TYC orientation and assessment 
unit, designated intake staff will keep youth within direct line of sight 
supervision until the youth is screened or assessed for suicide risk. 
(B) Within one hour of the youth’s arrival to a TYC 
orientation and assessment unit, an MHP will conduct an initial men­
tal health screening and document the results on the agency-approved 
form. 
(C) If the youth is identified by the MHP as potentially 
at-risk for suicide, the youth will immediately be referred for a suicide 
risk assessment, to be conducted by an MHP within four hours after 
referral. In the interim, the youth will be on constant observation. 
(D) Within 14 days after a youth’s arrival at the orienta­
tion and assessment unit, all youth will receive a comprehensive mental 
health evaluation conducted by an MHP. The mental health evaluation 
will include a suicide risk assessment if one has not already been com­
pleted. 
(E) The suicide risk assessment will include: 
(i) a mental status exam; 
(ii) a review of all mental health and medical records 
submitted from the courts, county juvenile detention facilities, or any 
other medical or mental health provider, to include any assessments by 
MHPs relating to prior suicide alerts during confinement; 
(iii) a review of all other screenings and assessments 
that are available; and 
(iv) referrals for follow up treatment or further as­
sessment, as indicated. 
(F) The designated mental health professional (DMHP) 
will sign the suicide risk assessment, acknowledging his/her review. 
(2) Upon Admission at a Subsequent Placement (Intrasys­
tem Transfers). 
(A) Upon arrival of a youth who is not currently on sui­
cide alert, a nurse will complete an intrasystem health screening, in­
cluding questions relating to suicidal ideation and behavior. 
(B) If the youth is identified by the screening as poten­
tially at-risk for suicide, the nurse will make an immediate referral to 
an MHP for completion of a suicide risk assessment. 
(C) An MHP will conduct a suicide risk assessment 
within: 
(i) four hours after the youth’s arrival if referred by 
the nurse; or 
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(ii) seven calendar days after the youth’s arrival for 
all other youth. 
(3) Upon Return to TYC. 
(A) Within one hour of a youth’s arrival at a high re­
striction facility following a period of at least 48 hours spent out of 
TYC’s physical custody (e.g., revocation of parole, return from bench 
warrant), a trained designated staff member or MHP will initiate a sui­
cide risk screening. The youth will be kept within direct line of sight 
supervision until the youth is screened. If the screening is conducted 
by a trained designated staff member, he/she will immediately contact 
an MHP to communicate the results of the screening. 
(B) Based on the results of the screening, an MHP will 
conduct a suicide risk assessment within: 
(i) four hours if the MHP determines the youth is 
actively suicidal; 
(ii) 24 hours if the MHP determines the youth does 
not appear to be actively suicidal but may otherwise be at-risk for sui­
cidal behavior; or 
(iii) seven calendar days if the MHP determines the 
youth does not appear to be at risk for suicide. 
(f) Responding to Suicidal Behavior/Ideation. 
(1) If any staff member has reason to believe that a youth 
has demonstrated suicidal behavior or ideation, the employee must: 
(A) for medical emergencies, immediately use the res­
cue kit if appropriate and seek medical attention; 
(B) verbally engage the youth; 
(C) provide constant observation unless an MHP directs 
a higher observation level; 
(D) begin a suicide observation log to document youth 
status checks; 
(E) immediately notify the on-duty supervisor or the 
duty officer; 
(F) document the notification of the on-duty supervisor 
or duty officer in the dorm/shift log; and 
(G) for suicidal behavior, document the incident on an 
incident report. 
(2) As soon as possible, but no later than one hour after 
notification, the on-duty supervisor or duty officer will ensure a trained 
designated staff member or MHP initiates a suicide risk screening. If 
the screening is conducted by a trained designated staff member, he/she 
will immediately communicate the results of the screening to the MHP. 
(3) An MHP shall conduct a face-to-face suicide risk as­
sessment within: 
(A) four hours after the screening if the youth engaged 
in a suicide attempt or is actively suicidal; or 
(B) 24 hours after the screening if the youth did not en­
gage in a suicide attempt and does not appear to be actively suicidal, 
but engaged in some other type of suicidal behavior or ideation. 
(4) The suicide risk assessment will include: 
(A) a mental status exam; 
(B) a review of the youth’s masterfile and medical 
record, as indicated; 
(C) referrals for follow up treatment or further assess­
ment, as indicated; 
(D) a determination of whether to place the youth on 
suicide alert, assignment of an observation level, and designation of 
appropriate precautions; and 
(E) a review of the assessment by the DMHP. 
(5) Whenever possible, suicide risk screenings and assess­
ments will be conducted in a suitable environment, free from distrac­
tions. 
(g) Actions Taken Upon Completion of Suicide Risk Assess­
ment. 
(1) Documentation Requirements. 
(A) Upon completion of a suicide risk assessment, 
the MHP will document the results of the assessment, including any 
changes in the youth’s observation level, on the agency-approved 
form(s). 
(B) If the youth is placed on suicide alert, the MHP will 
ensure that the youth’s name is placed on the facility’s suicide alert list 
and the updated list is distributed to facility staff. 
(2) Notification of Assessment Results. 
(A) If the youth is placed on suicide alert: 
(i) the MHP will immediately notify infirmary staff, 
the youth’s case manager, dorm staff, and the on-duty supervisor of the 
youth’s observation level and any additional instructions. 
(ii) the youth’s case manager will notify the youth’s 
parent/guardian as soon as possible after the youth is placed on suicide 
alert. 
(B) If the youth is not placed on suicide alert, the MHP 
will notify the referring staff and the youth’s case manager that the 
youth was assessed but not placed on suicide alert. 
(3) Assignment of Staff to Monitor Youth. If the youth is 
placed on suicide alert, the on-duty supervisor will assign a specific 
staff member to monitor the youth and carry the suicide observation 
folder. 
(h) Supervision of Youth on Suicide Alert. 
(1) Unless the youth is already placed in a suicide resistant 
room, the on-duty supervisor will coordinate a search of the youth’s 
room or personal area and remove any potentially dangerous items. 
(2) The suicide observation folder must be in the posses­
sion of the monitoring staff member at all times while the youth is on 
suicide alert. 
(A) At no time may the youth possess the suicide ob­
servation folder. 
(B) Each time the youth is transferred to the supervision 
of another staff member, the receiving staff member must take posses­
sion of the folder and document the transfer of supervision in the folder. 
(3) As required by the youth’s assigned suicide observation 
level, the monitoring staff member must: 
and/or 
(A) maintain direct visual observation of the youth; 
(B) document the youth’s status at the required interval. 
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(4) For youth assigned to one-to-one or constant observa­
tion, the monitoring staff member must not leave the youth unattended 
or let the youth out of his/her sight. 
(A) When the youth is in the bathroom or shower, the 
monitoring staff must remain within six feet of the youth, and: 
(i) observe at least a portion of the youth’s body (i.e., 
head, feet, or other observable parts excluding genitalia); and/or 
(ii) maintain verbal contact. 
(B) When the youth is engaged in regular programming 
(e.g., education, group counseling, recreation, etc), the monitoring staff 
will accompany the youth to the activity and remain within the required 
distance (i.e., six or 12 feet). If the youth cannot be maintained within 
the required distance without disrupting the program, the MHP must be 
consulted to consider possible modifications to the youth’s supervision 
plan or scheduled routine to ensure that the youth can be appropriately 
monitored. 
(5) Removal of a youth’s clothing and issuance of suicide-
resistant clothing, as well as cancellation of programming and routine 
privileges, will be avoided whenever possible and only utilized as a last 
resort for periods during which the youth is physically engaging in self-
injurious behavior. Decisions regarding issuance of suicide-resistant 
clothing and restrictions in programming and/or routine privileges may 
only be made by the MHP. 
(6) Unless approved by the DMHP in consultation with the 
facility administrator, youth on suicide alert are not allowed access to 
off-campus activities or non-medical appointments. Decisions regard­
ing off-campus medical appointments will be made by medical staff. 
(i) Treatment and Reassessment of Youth on Suicide Alert. 
(1) An MHP will develop a written treatment plan (or 
revise an existing care plan) that includes treatment goals and specific 
interventions designed to address and reduce suicidal ideation and 
threats, self-injurious behavior, and suicidal threats perceived to be 
based upon attention-seeking or manipulative behavior. The treatment 
plan will describe: 
(A) signs, symptoms, and circumstances under which 
the risk for suicide or other self-injurious behavior is likely to recur; 
(B) how recurrence of suicidal and other self-injurious 
behavior can be avoided; and 
(C) actions both the youth and staff can take if the sui­
cidal and other self-injurious behavior do occur. 
(2) The MHP will consult with the youth’s case manager 
to recommend modifications to the youth’s individual case plan based 
on issues identified in the treatment plan. The MHP will consult with 
direct care staff regarding the youth’s progress. 
(3) While the youth is on suicide alert, the MHP will assess 
the youth at least once every 48 hours, unless the youth is placed on 
one-to-one observation, in which case the MHP will assess the youth 
at least once every 24 hours. 
(4) For each assessment, the MHP will: 
(A) review the contents of the suicide observation 
folder, as well as progress notes from other MHPs as applicable; 
(B) determine whether any changes should be made to 
the youth’s observation level or other precautions, in consultation with 
the DMHP; 
(C) document any changes in the observation level or 
other safety precautions in the suicide observation folder; and 
(D) document the assessment as a progress note that 
provides a sufficient description of the youth’s emotional status, ob­
served behavior, recommended observation level, justification for de­
cision, and any special instructions for staff. 
(5) Each time a change is made to the youth’s observation 
level or other safety precautions, the MHP will notify direct care staff 
and ensure an updated suicide alert list is distributed to facility staff, 
including infirmary staff. 
(6) During routine meetings between the psychology de­
partment and the psychiatric provider, the DMHP or designee will dis­
cuss information concerning youth on suicide alert with the psychiatric 
provider. 
(j) Protective Custody or Emergency Psychiatric Placement. 
(1) If an MHP, in consultation with the DMHP, determines 
that the youth is a serious and immediate danger to himself/herself 
and cannot be safely managed in the living unit, the MHP may initi­
ate placement in a suicide resistant room by referring the youth to the 
protective custody program in accordance with §97.45 of this title. All 
treatment, re-assessment, and observation requirements established in 
this rule will continue to apply while the youth is assigned to protective 
custody, unless otherwise noted in §97.45 of this title. 
(2) If the DMHP or psychiatric provider determines that 
the youth is in serious and imminent risk of self-injury and cannot be 
safely or appropriately managed in protective custody, the DMHP or 
psychiatric provider may seek emergency psychiatric placement. The 
youth will be placed on one-to-one observation until received at the 
emergency placement. The DMHP or psychiatric provider will seek 
placement in the following order: 
(A) the Corsicana Stabilization Unit, in accordance 
with §87.67 of this title; 
(B) the nearest state hospital, in accordance with §87.69 
of this title; or 
(C) as a last resort and only with the approval of the 
appropriate administrator, a private psychiatric facility in accordance 
with §87.71 of this title. 
(k) Intrasystem Transfer of Youth on Suicide Alert. 
(1) Prior to transferring a youth on suicide alert to another 
high restriction facility: 
(A) within 24 hours prior to transfer, the MHP at the 
sending facility will: 
(i) forward a summary of the youth’s suicidal behav­
ior, assessments, and treatment via email to the DMHP and facility ad­
ministrator or designee at the receiving facility and any transitional fa­
cilities en route to the receiving facility; 
(ii) call the DMHP at the receiving and any transi­
tional facilities to communicate the observation level of the youth and 
any other pertinent information; and 
(iii) notify the health services administrator at the 
sending facility, who will communicate the observation level of the 
youth and any other pertinent information to the receiving facility’s in­
firmary; and 
(B) direct care staff will provide the suicide observation 
folder to the transporting staff. 
(2) An MHP at the receiving facility will: 
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(A) as soon as possible, but no later than four hours af­
ter the youth’s arrival, review the transfer summary and meet with the 
youth; 
(B) notify direct care and nursing staff of the youth’s 
suicide observation level prior to assignment of the youth to a dorm/liv­
ing unit; 
(C) place the youth on the facility’s suicide alert list; 
(D) ensure the suicide observation log is provided to the 
staff assigned to monitor the youth; 
(E) consult with the DMHP regarding the plan for treat­
ment and assessment. 
(l) Release or Discharge of Youth on Suicide Alert. 
(1) Prior to releasing or discharging a youth on suicide alert 
to a community placement (medium restriction or home placement), 
the MHP will: 
(A) provide the youth (or parent/guardian if youth is un­
der age 18) with a referral for follow-up care; 
(B) coordinate with appropriate clinical staff to sched­
ule a follow-up appointment; 
(C) identify emergency resources, if needed; and 
(D) notify the youth’s parole officer, as applicable. 
(2) The MHP will forward mental health records to the re­
ceiving mental health provider upon request. 
(m) Reduction of Observation Level and Removal from Sui­
cide Alert. 
(1) The level of observation for a youth on suicide alert 
may be modified or discontinued only after a face-to-face assessment 
by an MHP, in consultation with the DMHP. 
(2) The MHP may reduce the youth’s suicide observation 
level by no more than one level every 24 hours, unless otherwise ap­
proved by the DMHP on a case-by-case basis. 
(3) Only an MHP or the DMHP may authorize removal of 
a youth’s name from the suicide alert list. Only youth on close obser­
vation may be removed from suicide alert. 
(4) The MHP will notify dorm staff and infirmary staff 
when a youth’s observation level is reduced and when a youth is 
removed from suicide alert. Infirmary staff will notify the psychiatric 
provider of all such changes. 
(5) The youth’s case manager will notify the youth’s par­
ent/guardian when the youth is removed from suicide alert. 
(6) Upon removal from suicide alert, the MHP will identify 
in the treatment plan any needed follow-up mental health services. 
(n) Training. 
(1) All staff who have direct contact with youth (including 
security, direct care, nursing, mental health, and education staff) will 
receive initial training in suicide prevention and response during pre-
service training. Training will address topics including, but not limited 
to: 
(A) identifying the warning signs and symptoms of sui­
cidal behavior; 
(B) high risk periods for suicide; 
(C) juvenile suicide research, to include the demo­
graphic and cultural parameters of suicidal behavior, incidence and 
precipitating factors; 
(D) responding to suicidal and depressed youth; 
(E) communication between correctional and health 
care personnel; 
(F) referral procedures; 
(G) housing, observation, and suicide alert procedures; 
and 
(H) follow-up monitoring of youth who engage in sui­
cidal behavior or ideation. 
(2) All personnel who have direct contact with youth will 
receive annual suicide prevention training. 
(3) Staff designated to conduct suicide screenings receive 
training from an MHP regarding suicide alert policy, suicide indicators, 
and suicide screening. 
(o) Post-Incident Debriefing and Analysis for Completed Sui­
cides and Life-Threatening Attempts. 
(1) The facility administrator or designee will coordinate a 
debriefing with appropriate facility staff as soon as possible after the 
situation has been stabilized, in accordance with agency procedures. 
(2) The chief executive officer or designee may dispatch a 
critical incident support team to provide counseling for youth and staff, 
coordination of facility activities, and assistance with follow-up care. 
(3) The medical director will conduct a morbidity and mor­
tality review in coordination with appropriate clinical staff. 
(4) A cross-divisional central office critical incident review 
committee will convene to examine all relevant information, determine 
if the incident reveals system-wide deficiencies, and recommend im­
provements to agency policies, operational procedures, physical plant, 
and/or training requirements. 
(5) In the event of a suicide, all actions, notifications, and 
reports required under §99.51 of this title will be completed. 
§91.89. Suicide Alert for Medium Restriction Facilities. 
(a) Purpose. The purpose of this rule is to establish procedures 
for suicide prevention by identification, assessment, treatment, and pro­
tection of youth that may be at risk for suicide. 
(b) Applicability. This rule applies to all youth currently as­
signed to placement in medium restriction facilities operated by the 
Texas Youth Commission (TYC). 
(c) Definitions. Definitions pertaining to this rule are under 
§91.87 of this title. For purposes of this rule, the definition of mental 
health professional (MHP) may also include psychiatric providers. 
(d) General Provisions. 
(1) Treatment for youth determined to be at risk for suicide 
will be provided within the least restrictive environment necessary to 
ensure safety. 
(2) Youth determined to be at risk for suicide will partici­
pate in regular programming to the extent possible, as determined by 
an MHP. Only an MHP may make exceptions to the provision of regu­
lar programming, community access, housing placement, or clothing. 
(3) Rescue kits for use in medical emergencies will be 
placed in designated locations within the facility not accessible to 
youth. 
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(4) Immediately, not to exceed two hours, TYC staff will 
notify the parent/guardian after a suicide attempt or suicide. 
(e) Intake Screening. 
(1) Upon a youth’s admission to a medium restriction fa­
cility, a trained staff will administer a health screening, which includes 
a review of the youth’s file and questions relating to suicidal ideation 
and behavior. The results of the health screening will be documented 
on the agency-approved form. 
(2) If a youth is identified during the screening as poten­
tially at-risk for suicide: 
(A) the trained staff will immediately notify the facility 
administrator or designee; 
(B) the facility administrator or designee will contact an 
MHP to conduct a suicide risk assessment; and 
(C) the facility administrator or designee will assign a 
suicide observation level. If possible, the administrator will consult 
with an MHP in determining the appropriate level. 
(3) The suicide risk assessment must be completed as soon 
as possible, not to exceed 72 hours. 
(f) Responding to Suicidal Behavior/Ideation. 
(1) If any staff member has reason to believe that a youth 
has demonstrated suicidal behavior or ideation, the employee must: 
(A) for medical emergencies, immediately seek medi­
cal attention; 
(B) verbally engage the youth; 
(C) immediately notify the facility administrator or de­
signee; 
(D) provide constant observation unless the facility ad­
ministrator or designee directs a higher observation level; 
(E) document the notification of the facility administra­
tor or designee in the appropriate shift log; and 
(F) for suicidal behavior, document the incident on an 
incident report. 
(2) Upon notification by a staff member, the facility admin­
istrator or designee will begin a suicide observation log to document 
youth status checks. 
(3) Within one hour after notification, a trained designated 
staff will initiate a suicide risk screening. The trained staff will imme­
diately communicate the results of the screening to the facility admin­
istrator or designee. 
(4) The facility administrator or designee will assign an ob­
servation level, based on the results of the suicide screening. If pos­
sible, the administrator will consult with an MHP in determining the 
appropriate level. 
(A) For youth engaging in suicidal behavior, the admin­
istrator will ensure the youth remains on one-to-one observation until 
an MHP conducts a face-to-face suicide risk assessment. 
(B) For youth engaging in suicidal ideation only, the ad­
ministrator will ensure the youth remains on at least constant observa­
tion until an MHP conducts a face-to-face suicide risk assessment. 
(C) Youth who are waiting for a suicide risk assessment 
are not allowed community access (e.g., community service, employ­
ment, academic attendance) unless TYC staff supervise the youth on at 
least constant observation. 
(5) The facility administrator or designee will contact an 
MHP to conduct a face-to-face suicide risk assessment. The assessment 
must be completed within: 
(A) four hours if the youth engaged in a suicide attempt; 
or 
(B) as soon as possible, but not to exceed 72 hours, if 
the youth engaged in any other type of suicidal behavior or ideation. 
(6) If the time required for an MHP to conduct a suicide 
risk assessment is exceeded, the youth will be maintained on at least 
constant observation until assessed. If necessary, the facility adminis­
trator or designee may secure emergency psychiatric care to obtain an 
evaluation of the youth. 
(g) Actions Taken Upon Completion of Suicide Risk Assess­
ment. 
(1) Documentation Requirements. Upon completion of a 
suicide risk assessment, the MHP will document the results of the as­
sessment, including any changes in the youth’s observation level. 
(2) Notification of Assessment Results. 
(A) Upon completion of a suicide risk assessment, the 
MHP will communicate the results of the assessment to the facility 
administrator or designee. 
(B) If the youth is placed on suicide alert: 
(i) the facility administrator or designee will imme­
diately notify facility staff of the youth’s placement on suicide alert, the 
youth’s observation level, and any additional instructions; and 
(ii) the youth’s case manager will notify the youth’s 
parent/guardian as soon as possible after the youth is placed on suicide 
alert. 
(C) If the youth is not placed on suicide alert, the facility 
administrator or designee will notify the referring staff that the youth 
was assessed and not placed on suicide alert. 
(3) Assignment of Staff to Monitor Youth. If the youth is 
placed on suicide alert, the facility administrator or designee will as­
sign a specific staff member to monitor the youth and document status 
checks. 
(h) Supervision of Youth on Suicide Alert. 
(1) The facility administrator or designee will coordinate 
a search of the youth’s room and remove any potentially dangerous 
items. 
(2) A suicide observation monitoring sheet must be in the 
possession of the monitoring staff member with direct supervisory re­
sponsibility for the youth at all times while the youth is on suicide alert. 
(A) At no time may the youth possess the suicide ob­
servation sheet. 
(B) Each time the youth is transferred to the supervision 
of another staff member, the receiving staff member must take posses­
sion of the observation sheet and document the transfer of supervision. 
(3) As required by the youth’s assigned suicide observation 
level, the monitoring staff member must: 
(A) maintain direct visual observation of the youth; 
and/or 
(B) document the youth’s status at the required interval. 
(4) For youth assigned to one-to-one or constant observa­
tion, the monitoring staff member must not leave the youth unattended 
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or let the youth out of his/her sight. When the youth is in the bath­
room or shower, the monitoring staff must remain within six feet of the 
youth, and: 
(A) observe at least a portion of the youth’s body (i.e., 
head, feet, or other observable parts excluding genitalia); and/or 
(B) maintain verbal contact. 
(5) Unless approved by the MHP in consultation with the 
facility administrator, youth on suicide alert are not allowed access to 
off-site activities or appointments. In such cases, the youth must be 
supervised on at least constant observation. 
(i) Treatment and Reassessment of Youth on Suicide Alert. 
(1) An MHP will prepare a written treatment plan for each 
youth on suicide alert, updating or revising the plan as necessary. The 
treatment plan will include: 
(A) identification of the crisis stabilization issues to be 
addressed in ongoing assessment sessions; 
(B) a plan of action to address these issues; and 
(C) the degree of community restriction necessary to 
provide for the youth’s safety. 
(2) The MHP will consult with facility staff to recommend 
modifications to the youth’s individual case plan based on issues iden­
tified in the treatment plan. 
(3) While the youth is on suicide alert, the MHP will re­
assess the youth as needed, but at least once every five calendar days. 
(4) During each assessment, the MHP will: 
(A) review relevant suicide alert documentation and in­
formation; 
(B) determine whether any changes should be made to 
the youth’s observation level or other precautions; and 
(C) document any changes in the observation level, 
community restrictions, or other safety precautions. 
(5) Each time a change is made to the youth’s observation 
level or other safety precautions, the facility administrator or designee 
will ensure the changes are documented and facility staff are notified. 
(6) If the youth is receiving psychiatric services, the facility 
administrator or designee will ensure the psychiatric provider is noti­
fied of the youth’s placement on suicide alert and any relevant informa­
tion concerning the youth’s treatment and supervision while on suicide 
alert. 
(j) Youth Who Cannot Be Safely Managed in Current Place­
ment. 
(1) If the facility administrator or an MHP determines that 
a youth cannot be safely managed within the structure of the current 
placement due to behavior that indicates imminent risk of serious self-
injury, the facility administrator or designee will: 
(A) ensure one-to-one observation for the youth until an 
emergency psychiatric placement is obtained; 
(B) obtain emergency placement at the Corsicana Sta­
bilization Unit (CSU) or, if the CSU is not able to receive the youth, 
placement in a local state hospital, or as a last resort, a private psy­
chiatric facility. For youth not on parole status, the administrator may 
seek temporary admission to protective custody in a high restriction 
TYC facility pending emergency psychiatric placement if none of the 
above placements are immediately available; and 
(C) maintain communication with staff at the emer­
gency placement to obtain current mental status information and assess 
the length and suitability of the current placement. If the emergency 
placement exceeds five days, the administrator will initiate alternate 
placement in a more secure facility. 
(2) For youth maintained on constant and/or one-to-one ob­
servation longer than seven days in a medium restriction facility, the 
facility administrator or designee will pursue an alternative placement 
with longer-term stabilization, clinical resources, and increased super­
vision where the youth may be safely managed. 
(k) Reduction of Observation Level and Removal from Sui­
cide Alert. 
(1) The level of observation for a youth on suicide alert 
may be modified or discontinued only after a face-to-face assessment 
by an MHP. 
(2) The facility administrator or designee will notify facil­
ity staff when a youth’s observation level is reduced and when a youth 
is removed from suicide alert. Designated facility staff will notify the 
psychiatric provider of all such changes. 
(3) The youth’s case manager will notify the youth’s par­
ent/guardian when the youth is removed from suicide alert. 
(l) Release or Discharge of Youth on Suicide Alert. Prior to 
releasing or discharging a youth on suicide alert to a community place­
ment (another non-secure placement or home placement), the MHP, in 
coordination with the youth’s case manager, will: 
(1) provide the youth (or parent/guardian if youth is under 
age 18) with a referral for follow-up care; 
(2) coordinate with appropriate clinical staff to schedule a 
follow-up appointment; 
(3) identify emergency resources, if needed; and 
(4) forward mental health records to the receiving mental 
health provider upon request. 
(m) Training. 
(1) All direct care staff will receive initial training in sui­
cide prevention and response during pre-service training, as well as 
annual updates during in-service training. Training will address topics 
including, but not limited to: 
(A) identifying the warning signs and symptoms of sui­
cidal behavior; 
(B) high risk periods for suicide; 
(C) juvenile suicide research, to include the demo­
graphic and cultural parameters of suicidal behavior, incidence and 
precipitating factors; 
(D) responding to suicidal and depressed youth; 
(E) communication between correctional and health 
care personnel; 
(F) referral procedures; 
(G) housing, observation, and suicide alert procedures; 
and 
(H) follow-up monitoring of youth who engage in sui­
cidal behavior or ideation. 
(2) Staff designated to conduct suicide screenings receive 
training from an MHP regarding suicide alert policy, suicide indicators, 
and suicide screening. 
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(n) Post-Incident Debriefing and Analysis for Completed Sui­
cides and Life-Threatening Attempts. 
(1) The facility administrator or designee will coordinate a 
debriefing with appropriate facility staff as soon as possible after the 
situation has been stabilized, in accordance with agency procedures. 
(2) The chief executive officer or designee may dispatch a 
critical incident support team to provide counseling for youth and staff, 
coordination of facility activities, and assistance with follow-up care. 
(3) The medical director will conduct a morbidity and mor­
tality review in coordination with appropriate clinical staff. 
(4) A cross-divisional central office critical incident review 
committee will convene to examine all relevant information, determine 
if the incident reveals system-wide deficiencies, and recommend im­
provements to agency policies, operational procedures, physical plant, 
and/or training requirements. 
(5) In the event of a suicide, all actions, notifications, and 
reports required under §99.51 of this title will be completed. 
§91.90. Suicide Prevention for Parole. 
(a) Purpose. The purpose of this rule is to establish procedures 
for the protection of youth that may be at risk for suicide within the 
community while on parole. 
(b) Applicability. This rule applies to all youth under the ju­
risdiction of the Texas Youth Commission (TYC) who are assigned to 
parole in the community. 
(c) Definitions. Definitions pertaining to this rule are under 
§91.87 of this title. 
(d) General Provisions. 
(1) Any staff member who observes a youth engaging in 
suicidal behavior or ideation must immediately respond in a manner 
that protects youth safety. 
(2) If a staff member observes or becomes aware of a youth 
engaging in suicidal ideation, the staff member will: 
(A) immediately ensure that the youth’s parent/legal 
guardian and parole officer have been notified of the youth’s behavior; 
and 
(B) provide community resource information regarding 
where a mental health professional may be consulted. 
(3) If a staff member observes or becomes aware of a youth 
engaging in suicidal behavior, the staff member will: 
(A) immediately ensure that local law enforcement and 
the youth’s parent/legal guardian and parole officer have been notified 
of the youth’s behavior; 
(B) provide community resource information regarding 
where a mental health professional may be consulted; and 
(C) if the staff member determines, in consultation with 
the appropriate administrator, that the youth is in imminent danger of 
serious self-injury and is not receiving adequate treatment and supervi­
sion in the community, refer the youth for emergency psychiatric place­
ment in accordance with §87.71 of this title. 
This agency hereby certifies that the emergency adoption has 
been reviewed by legal counsel and found to be within the 
agency’s legal authority to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903848 
Cheryln K. Townsend 
Executive Commissioner 
Texas Youth Commission 
Effective Date: August 31, 2009 
Expiration Date: December 28, 2009 
For further information, please call: (512) 424-6014 
CHAPTER 97. SECURITY AND CONTROL 
SUBCHAPTER A. SECURITY AND CONTROL 
Texas Youth Commission (the commission) adopts on an emer­
gency basis the repeal of §97.45 (concerning protective cus­
tody), and new §97.45 (concerning protective custody for youth 
at risk of self-harm). 
The repeal  of §97.45 will allow  for  a  rewritten rule to be published  
in its place. New §97.45 will provide for a protective custody pro­
gram operated in TYC security units for the temporary placement 
of youth who, as determined by a mental health professional, are 
at risk of serious harm to themselves and cannot be safely man­
aged in their current housing unit. 
The repealed and new rule are adopted as part of the commis­
sion’s suicide prevention program on an emergency basis to 
ensure that youth who may be at risk for suicide are immediately 
and appropriately identified, monitored, treated, and housed. 
The new rule provides increased oversight of the program by 
the head of the local psychology department, as well as from 
divisional leadership in the commission’s central office. The 
new rule also limits the amount of time a youth may spend in this 
program without direct authorization from the central office. A 
youth’s right to appeal placement in protective custody has also 
been restructured to provide an expedited response. The com­
mission believes that these changes should be implemented 
without delay in order to provide enhanced protections against 
self-harm and suicide for the youth in its care. 
37 TAC §97.45 
(Editor’s note: The text of the following section adopted for repeal on 
an emergency basis will not be published. The section may be examined 
in the offices of the Texas Youth Commission or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin.) 
The repeal is adopted on an emergency basis under Human Re­
sources Code §61.034, which provides the commission with the 
authority to make rules appropriate to the proper accomplish­
ment of its functions. 
§97.45. Protective Custody. 
This agency hereby certifies that the emergency adoption has 
been reviewed by legal counsel and found to be within the 
agency’s legal authority to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903849 
Cheryln K. Townsend 
Executive Commissioner 
Texas Youth Commission 
Effective Date: August 31, 2009 
Expiration Date: December 28, 2009 
For further information, please call: (512) 424-6014 
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The new rule is adopted on an emergency basis under Human 
Resources Code §61.075, which provides the commission with 
the authority to order a committed child’s confinement under con­
ditions it believes best designed for the child’s welfare and the 
interests of the public. 
§97.45. Protective Custody for Youth at Risk of Self-Harm. 
(a) Purpose. The purpose of this rule is to provide for a pro­
tective custody program for the temporary placement of youth who are 
determined to be at risk of serious harm to themselves. 
(b) Applicability. This rule only applies to high restriction fa­
cilities operated by TYC. 
(c) Definitions. Definitions pertaining to this rule are under 
§91.87 of this title. 
(d) General Provisions. 
(1) The protective custody program is administered in the 
security unit. All standard security unit service delivery and program­
ming requirements as set forth in §97.40 of this title, unless otherwise 
noted herein, will be observed while the youth is in the security unit. 
(2) Placement of youth in protective custody will be used 
only as a last resort when a mental health professional (MHP) deter­
mines that the youth cannot be safely managed in his/her assigned liv­
ing unit and no appropriate less restrictive placements are immediately 
available. Protective custody will be used only as a temporary place­
ment until the youth can be safely returned to his/her assigned living 
unit or another appropriate housing or facility assignment can be ar­
ranged. 
(3) Youth in protective custody will be monitored, as­
sessed, and treated in accordance with procedures set forth in §91.88 
of this title for youth on suicide alert, unless otherwise noted herein. 
(e) Referral for Placement in Protective Custody. 
(1) Only an MHP may authorize the referral of a youth to 
the security unit for possible placement in protective custody. The re­
ferral may be made only: 
(A) after a trained designated staff member completes 
a suicide risk screening, as described in §91.88 of this title; 
(B) after the MHP has consulted with the staff member 
concerning the results of the screening; and 
(C) if the MHP determines that the youth is in immi­
nent risk of serious self-injury and cannot be safely managed in his/her 
assigned living unit. 
(2) The youth may be held in the security unit on referral 
for up to four hours, pending the completion of a face-to-face suicide 
risk assessment by an MHP. 
(3) Once referred to the security unit, the youth will be 
placed on one-to-one observation until assessed by the MHP. Doors 
will not be locked while the youth is awaiting the suicide risk assess­
ment, unless the youth presents an imminent danger to staff due to ag­
gressive behavior. In such cases, doors may be locked in accordance 
with subsection (g)(2) of this section. 
(4) The youth’s suicide observation folder will be trans­
ferred to the security staff who will continue documenting the youth’s 
status at the required interval. 
(f) Admission Criteria. Only an MHP, in consultation with the 
facility’s designated mental health professional (DMHP), may admit a 
youth to protective custody due to suicide risk. A youth may be placed 
in protective custody only if the MHP has conducted a face-to-face 
suicide risk assessment as described in §91.88 of this title, and the MHP 
has determined that: 
(1) based on the youth’s actions, statements, or mental 
status, the youth is a serious and immediate physical danger to him­
self/herself; and 
(2) confinement in the security unit is necessary to protect 
the youth from self-harm, and there is no less restrictive setting that 
provides the necessary level of security and staff supervision. 
(g) Program Requirements. 
(1) Youth will be placed in suicide resistant rooms. Except 
for youth assigned to one-to-one observation, individual room doors 
will remain locked. 
(2) For youth assigned to one-to-one observation, individ­
ual room doors will remain unlocked, except when a youth presents an 
imminent danger to staff due to aggressive behavior. In such cases, the 
youth’s room door may be locked provided that the MHP determines 
(in consultation with the DMHP) that locking the door is necessary to 
manage the youth’s aggressive behavior and still allows adequate su­
pervision to ensure the youth’s safety. 
(3) In accordance with requirements established under 
§91.88 of this title, the MHP will develop an individualized treatment 
plan that identifies crisis stabilization issues to be addressed and 
includes a plan of action to address the issues. 
(4) The MHP will conduct a face-to-face assessment of the 
youth at least once every 24 hours while the youth is admitted to the 
protective custody program. As part of the assessment, the MHP will 
determine if the youth continues to be a serious and immediate physical 
danger to himself/herself and if continued confinement is necessary to 
prevent self-harm. 
(5) At least once every 48 hours following the youth’s ad­
mission into protective custody, the DMHP will review the documenta­
tion relating to protective custody, including the youth’s treatment plan 
and any other documentation relating to the youth’s stay in protective 
custody. 
(6) A youth may not remain in the protective custody pro­
gram for more than five calendar days without written approval from 
the division director over treatment programming or designee. Such 
approval must be obtained for every 24-hour period thereafter. 
(h) Review of Admission and Extensions. The director of se­
curity or designee will review each admission and 24-hour extension 
decision within one workday to determine if policy and procedure were 
followed. If it is determined that a youth is being held in violation of 
policy, the director of security or designee will: 
(1) immediately notify the facility administrator or duty of­
ficer; 
(2) unless otherwise instructed by the facility administrator 
or duty officer, return the youth to the general population; and 
(3) ensure the youth remains on one-to-one observation un­
til an MHP conducts a face-to-face suicide risk assessment. 
(i) Release Criteria. The youth will be released from protec­
tive custody when: 
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(1) an MHP, in consultation with the DMHP, determines 
the youth may return to the general population with appropriate super­
vision and monitoring; 
(2) an MHP, in consultation with the DMHP, determines 
that the youth meets criteria for transfer to a facility providing spe­
cialized mental health treatment, the Corsicana Stabilization Unit, or a 
psychiatric hospital; 
(3) the division director over treatment programming or de­
signee disapproves an extension request; or 
(4) a review of the admission or extension in protective 
custody reveals that the youth is being held in violation of policy. 
(j) Appeals. The youth may appeal his/her placement in pro­
tective custody to the facility administrator or designee. The facility 
administrator or designee will consult with the DMHP when review­
ing the appeal. 
This agency hereby certifies that the emergency adoption has 
been reviewed by legal counsel and found to be within the 
agency’s legal authority to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903850 
Cheryln K. Townsend 
Executive Commissioner 
Texas Youth Commission 
Effective Date: August 31, 2009 
Expiration Date: December 28, 2009 
For further information, please call: (512) 424-6014 
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TITLE 1. ADMINISTRATION 
PART 10. DEPARTMENT OF 
INFORMATION RESOURCES 
CHAPTER 213. ELECTRONIC AND 
INFORMATION RESOURCES 
The Texas Department of Information Resources (department) 
proposes amendments to §§213.17, 213.18, and 213.38, con­
cerning Electronic and Information Resources. 
The amendments to §213.17, concerning Compliance Excep­
tions and Exemptions, add content to standardize language 
within the rule. The change to the proposed rule applies to state 
agencies. 
The amendments to §213.18 and §213.38, concerning Procure­
ments, replace in one instance, and delete in a second instance, 
a non-functioning URL. The amendment also adds content to 
§213.38 to standardize language within the rule. The changes 
to the proposed rules apply to both state agencies and institu­
tions of higher education. 
Subchapter B. Accessibility Standards for State Agencies 
In §213.17 the department proposes paragraph (3)(C) be modi­
fied to add content that was inadvertently omitted after the initial 
posting for comment appeared in the June 6, 2008, issue of the 
Texas Register (33 TexReg 4418), and prior to its approval by 
the department Board of Directors on August 26, 2008. 
In §213.18 the department proposes an amendment to subsec­
tion (a)(1) to delete the non-functioning URL and replace it with 
a text equivalent; and subsection (a)(3) to delete the non-func­
tioning URL. 
Subchapter C. Accessibility Standards for Institutions of Higher 
Education 
In §213.38 the department proposes subsection (a)(1) be modi­
fied to delete the non-functioning URL and replacing it with a text 
equivalent; subsection (a)(3) be modified to delete the non-func­
tioning URL; and subsection (b)(2) be modified to add content to 
standardize language within the rule. 
IMPACT ON STATE AGENCIES AND INSTITUTIONS OF 
HIGHER EDUCATION 
The amendments should have a minimal impact because they 
are limited to non-material, clarifying corrections to existing pro­
visions. This assessment of the impact on institutions of higher 
education has been prepared in consultation with the Informa­
tion Technology Council for Higher Education in compliance with 
§2054.121(b), Texas Government Code. 
FISCAL NOTE 
Ginger Salone, Deputy Executive Director of Statewide Technol­
ogy Service Delivery, has determined that for the first five-year 
period the rules are in effect there will be no fiscal impact to state 
agencies and institutions of higher education related to the pro­
posed changes. There is no impact on local government as a 
result of enforcing or administering the proposed changes to the 
rules. 
PUBLIC BENEFIT 
The department is committed to making electronic and infor­
mation resources usable by people of all abilities and disabil­
ities. The department worked in collaboration with other gov­
ernment entities to develop these proposed rule changes. The 
amendments clarify the requirement that an exception request 
approved by the executive director of an agency must include a 
justification for the exception including relevant cost avoidance 
estimates for each development or procurement, including out­
sourced development, which does not comply with the standards 
and specifications described in Chapter 206 and/or Chapter 213 
of this title, pursuant to §2054.460, Texas Government Code. 
Additionally, the amendments clarify the source of the Voluntary 
Product Accessibility Template. 
There are no anticipated economic costs to persons or small 
businesses required to comply with the proposed rules. 
Comments on the proposed rules may be submitted to Martin 
Zelinsky, Assistant General Counsel, Department of Information 
Resources, 300 West 15th Street, Suite 1300, Austin, Texas 
78701, martin.zelinsky@dir.state.tx.us for 30 days following pub­
lication. 
SUBCHAPTER B. ACCESSIBILITY 
STANDARDS FOR STATE AGENCIES 
1 TAC §213.17, §213.18 
The amendments are proposed under §2054.052(a) and 
§2054.453, Texas Government Code. 
No other statutes are affected by this proposal. 
§213.17. Compliance Exceptions and Exemptions. 
Effective September 1, 2006, all electronic and information resources 
developed, procured or changed by a state agency shall comply with 
the standards and specifications of Chapter 206 and/or Chapter 213 of 
this title, unless an exception is approved by the executive director of 
the agency, or an exemption is granted by the department. 
(1) - (2) (No change.) 
(3) An approved exception shall include the following: 
(A) - (B) (No change.) 
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(C) justification for the exception including relevant 
cost avoidance estimates; and 
(D) (No change.) 
(4) - (8) (No change.) 
§213.18. Procurements. 
(a) The department, in establishing commodity procurement 
contracts for state agencies and institutions of higher education, and in 
compliance with the State of Texas Accessibility requirements (based 
on the federal standards established under §508 of the Rehabilitation 
Act), shall require vendors make accessibility information available for 
every product under contract through one of the following methods: 
(1) the URL to a completed Voluntary Product Accessibil­
ity Template (VPAT) (Refer to the Resources web page of the Informa­
tion Technology Industry Council (ITI) website for a sample VPAT) 
[(http://www.access-star.org/ITI-VPAT-v1.2.html)]; 
(2) (No change.) 
(3) an electronic document that addresses the same ac­
cessibility criteria in substantively the same format as the VPAT 
[(http://www.access-star.org/ITI-VPAT-v1.2.html)]; or 
(4) (No change.) 
(b) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Department of Information Resources 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 475-4750 
SUBCHAPTER C. ACCESSIBILITY 
STANDARDS FOR INSTITUTIONS OF HIGHER 
EDUCATION 
1 TAC §213.38 
The amendments are proposed under §2054.052(a) and 
§2054.453, Texas Government Code. 
No other statutes are affected by this proposal.  
§213.38. Procurements. 
(a) The department, in establishing commodity procurement 
contracts for state agencies and institutions of higher education, and in 
compliance with the State of Texas Accessibility requirements (based 
on the federal standards established under §508 of the Rehabilitation 
Act), shall require vendors make accessibility information available for 
every product under contract through one of the following methods: 
(1)  the  URL to a completed Voluntary Product Accessibil­
ity Template (VPAT) (Refer to the Resources web page of the Informa­
tion Technology Industry Council (ITI) website for a sample VPAT) 
[(http://www.access-star.org/ITI-VPAT-v1.2.html)]; 
(2) (No change.) 
(3) an electronic document that addresses the same ac­
cessibility criteria in substantively the same format as the VPAT 
[(http://www.access-star.org/ITI-VPAT-v1.2.html)]; or 
(4) (No change.) 
(b) Each institution of higher education shall include in its ac­
cessibility policy standards and processes for making agency procure­
ment decisions pursuant to §2054.453, Texas Government Code. 
(1) (No change.) 
(2) Institutions of higher education may develop a procure­
ment accessibility policy for making procurement decisions. Such pol­
icy must be approved by the president or chancellor. In the absence of 
an approved procurement accessibility policy, institutions of higher ed­
ucation shall use either the Voluntary Product Accessibility Template 
(VPAT) or the Buy Accessible Wizard to assess the degree of accessi­
bility of a given product when making procurement decisions accord­
ing to the agency’s accessibility policy. 
(3) - (5) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 475-4750 
CHAPTER 216. PROJECT MANAGEMENT 
PRACTICES 
SUBCHAPTER A. DEFINITIONS 
1 TAC §216.1 
The Texas Department of Information Resources (department) 
proposes amendments to §216.1, concerning Applicable Terms 
and Technologies for Project Management Practices, to revise 
content within the rule. The amendments are necessary due 
to statutory changes to definitions within the rule. The change 
to the rule applies to state agencies and institutions of higher 
education. 
Subchapter A. Definitions 
In §216.1 the department proposes paragraph (8) be modified 
to provide the same language resulting from amendment of 
§2054.003(12), Texas Government Code, in §2.01 of House Bill 
1705 (81st Legislature Regular Session). 
In §216.1 the department proposes paragraph (9) be modified 
to provide the same language resulting from amendment of 
§2054.152, Texas Government Code, in §2.04 of House Bill 
1705 (81st Legislature Regular Session). 
IMPACT ON STATE AGENCIES AND INSTITUTIONS OF 
HIGHER EDUCATION 
The rule changes should have a minimal impact because they 
are limited to non-material corrections to existing provisions. 
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This assessment of the impact on institutions of higher edu­
cation has been prepared in consultation with the Information 
Technology Council for Higher Education in compliance with 
§2054.121(b), Texas Government Code. 
FISCAL NOTE 
Ginger Salone, Deputy Executive Director of Statewide Technol­
ogy Service Delivery, has determined that for the first five-year 
period the rule is in effect there will be no fiscal impact to state 
agencies and institutions of higher education related to the pro­
posed changes. There is no impact on local government as a 
result of enforcing or administering the proposed changes to the 
rule. 
PUBLIC BENEFIT 
The department is committed to helping improve the value of 
services delivered by Texas state government through technol­
ogy projects. The amendment aligns the definitions of "project" 
and "project management practices" within the rule with recently 
enacted statutory changes so that the rule will be in compliance 
with the law. There is no direct benefit to the public. 
There are no anticipated economic costs to persons or small 
businesses required to comply with the proposed rule. 
Comments on the proposed rule may be submitted to Martin 
Zelinsky, Assistant General Counsel, Department of Informa­
tion Resources, 300 West 15th Street, Suite 1300, Austin, Texas 
78701, martin.zelinsky@dir.state.tx.us for 30 days following pub­
lication. 
The amendments are proposed under §2054.052(a), Texas Gov­
ernment Code and the amendments in House Bill 1705, §2.01 
to §2054.003(12) and §2054.095(b), Texas Government Code. 
No other statutes are affected by this proposal. 
§216.1. Applicable Terms and Technologies for Project Management 
Practices. 
The following words and terms, when used with this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 
(1) - (7) (No change.) 
(8) Project--An initiative that provides [A program to 
provide] information resources technologies and creates products, 
services, or results [support to functions] within or among elements of 
a state agency; and is [, which should be] characterized by well-defined 
parameters, specific objectives, common benefits, planned activities, a 
scheduled completion date, and an established budget with a specified 
source of funding. 
(9) Project management practices--Documented and re­
peatable activities through which [methods that] a state agency applies 
[uses to apply] knowledge, skills, tools, and techniques to satisfy 
project activity requirements. 
(10) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Department of Information Resources 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 475-4750 
TITLE 16. ECONOMIC REGULATION 
PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 
CHAPTER 26. SUBSTANTIVE RULES 
APPLICABLE TO TELECOMMUNICATIONS 
SERVICE PROVIDERS 
SUBCHAPTER J. COSTS, RATES AND 
TARIFFS 
16 TAC §26.227 
The Public Utility Commission of Texas (commission) proposes 
an amendment to §26.227, relating to Procedures Applicable 
to Nonbasic Services and Pricing Flexibility for Basic and Non-
basic Services for Chapter 58 Electing Companies. The pro­
posed amendment will streamline the tariff  filing requirements 
for telecommunications companies required to file switched-ac­
cess rates concurrent with federal tariffed rates. Project Number 
36622 is assigned to this proceeding. 
John Costello, Senior Rate Analyst, Rate Regulation Division, 
has determined that for each year of the first five-year period the 
proposed section is in effect there will be no fiscal implications 
for state or local government as a result of enforcing or admin­
istering the section. 
Mr. Costello has determined that for each year of the first five 
years the proposed section is in effect the public benefit antici­
pated as a result of enforcing the section will be a streamlined 
tariff filing process. There will be no adverse economic effect 
on small businesses or micro-businesses as a result of enforc­
ing this section. Therefore, no regulatory flexibility analysis is 
required. There is no anticipated economic cost to persons who 
are required to comply with the section as proposed. 
Mr. Costello has also determined that for each year of the first 
five years the proposed section is in effect there should be no 
effect on a local economy, and therefore no local employment 
impact statement is required under Administrative Procedure Act 
(APA), Texas Government Code §2001.022. 
The commission staff will conduct a public hearing on this rule-
making, if requested, pursuant to the Administrative Procedure 
Act, Texas Government Code §2001.029 at the commission’s of­
fices, located in the William B. Travis Building, 1701 North Con­
gress Avenue, Austin, Texas 78701. The request for a public 
hearing must be received within 10 days after publication. 
Comments on the proposed amendment may be submitted to 
the Filing Clerk, Public Utility Commission of Texas, 1701 North 
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326, 
within 14 days after publication. Sixteen copies of comments to 
the proposed amendment are required to be filed pursuant to 
§22.71(c) of this title. Comments should be organized in a man­
ner consistent with the organization of the proposed rule(s). The 
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commission invites specific comments regarding the costs asso­
ciated with, and benefits that will be gained by, implementation 
of the proposed section. The commission will consider the costs 
and benefits in deciding whether to adopt the section. All com­
ments should refer to Project Number 36622. 
This amendment is proposed under the Public Utility Regulatory 
Act, Texas Utilities Code Annotated §14.002 (Vernon 2007 and 
Supp. 2008) (PURA), which provides the Public Utility Commis­
sion with the authority to make and enforce rules reasonably re­
quired in the exercise of its powers and jurisdiction; and, specif­
ically PURA §52.251 and Chapter 65, Subchapter E pertaining 
to reduction of switched access rates. 
Cross Reference to Statutes: PURA §14.002, §52.251; and 
PURA Chapter 65, Subchapter E. 
§26.227. Procedures Applicable to Nonbasic Services and Pricing 
Flexibility for Basic and Nonbasic Services for Chapter 58 Electing 
Companies. 
(a) - (b) (No change.) 
(c) Informational notice filing and notice requirements related 
to pricing flexibility and nonbasic services, including new services. 
(1) Notice requirements: 
[(A)] [General notice requirements.]  An electing com­
pany shall provide the informational notice in compliance with this sec­
tion to the commission, to the Office of Public Utility Counsel (OPC), 
and to any person who holds a certificate of operating authority in the 
electing company’s certificated area or areas, or who has an effective 
interconnection agreement with the electing company. 
[(B) Additional notice requirements for an electing 
company serving more than five million access lines. In addition to 
the notice requirements in subparagraph (A) of this paragraph, an 
electing company serving more than five million access lines in this 
state shall:] 
[(i) comply with the following notice requirements 
when proposing any changes in the generally available prices and terms 
under which the electing company offers basic or nonbasic telecommu­
nications services regulated by the commission at retail rates to sub­
scribers that are not telecommunications providers, including:] 
[(I) introduction of any new nonbasic services;] 
[(II) new features or functions of nonbasic ser­
vices;] 
[(III) promotional offerings of nonbasic ser­
vices; or] 
[(IV) discontinuation of then-current features or 
services.] 
[(ii) Notice shall be provided to any person who] 
[(I) holds a certificate of operating authority in 
the electing company’s certificate area or areas; or] 
[(II) has an effective interconnection agreement 
with the electing company.] 
[(iii) The following timelines shall apply to the pro­
visions of notice pursuant to this subsection:] 
[(I) If the electing company is required to give 
notice to the commission, at the same time the company provides that 
notice; or] 
[(II) If the electing company is not required to 
give notice to the commission, at least 45 days before the effective date 
of a price change or 90 days before the effective date of a change other 
than a price change, unless the commission determines that the notice 
should not be given.] 
[(C) The requirement for additional notice under sub­
paragraph (B) of this paragraph expires on September 1, 2003.] 
(2) Filing requirements: 
(A) - (C) (No change.) 
(D) Format of filing. An informational notice under this 
section must include the following elements: 
(i) - (iv)  (No change.) 
(v) new and/or revised tariff pages, written in plain 
language and conforming with §26.207 of this title (relating to Form 
and Filing of Tariffs), governing the form and filing of tariffs; ex­
cept that an informational notice filing that cross-references the Federal 
Communications Commission (FCC) website for rates, terms, and/or 
conditions of the utility’s interstate tariff for an equivalent service may 
be considered sufficient. To incorporate a FCC tariff for a Texas tariff 
filing, the utility shall reference the FCC website, reference the uni­
form resource locator (URL or worldwide web address) specific to the 
tariff, and provide a detailed explanation of how to locate the concur­
ring tariff rates, terms and/or conditions on the URL for each applica­
ble tariff sheet of the filing. Further, the utility must state in a cover 
letter to the filing that it is incorporating a FCC tariff and specifically 
identify the affected rate schedules. A utility that files an intrastate tar­
iff by reference to a FCC-approved tariff must notify the commission, 
in an informational filing, within 10 business days of any changes to 
the referenced interstate rates or any changes to the applicable URL. 
If switched-access rates are no longer required to concur with federal 
rates, a new tariff must be filed; 
(vi) - (xiv) (No change.) 
(d) - (f) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 27, 2009. 
TRD-200903786 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 936-7223 
PART 4. TEXAS DEPARTMENT OF 
LICENSING AND REGULATION 
CHAPTER 70. INDUSTRIALIZED HOUSING 
AND BUILDINGS 
The Texas Department of Licensing and Regulation (Depart­
ment) proposes amendments to §§70.10, 70.20 - 70.23, 70.30, 
70.50, 70.51, 70.60, 70.62 - 70.65, 70.70, 70.71, 70.73 - 70.75, 
70.77, 70.80, 70.100, 70.102, and 70.103; new rules §§70.24, 
70.25, 70.61, 70.72, and 70.79; and the repeal of §70.61 
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and §70.72, regarding the industrialized housing and building 
program. 
Texas Occupations Code, Chapter 1202 has provided regula­
tory authority to the Department for buildings defined as ’indus­
trialized housing’ and ’industrialized buildings’. These buildings 
traditionally have been constructed as modules constructed at a 
manufacturing plant and installed on site at a commercial or res­
idential location. Currently, Texas Education Code §46.008(b) 
provides that any portable, modular building capable of being 
relocated that is purchased or leased after September 1, 2007, 
for use as a school facility, regardless of whether the building is 
an industrialized building as defined by Texas Occupations Code 
§1202.003, must be inspected as provided by Texas Occupa­
tions Code, Chapter 1202, Subchapter E, to ensure compliance 
with the mandatory building codes or approved designs, plans, 
and specifications. 
House Bill (HB) 2763 (81st Legislature, Regular Session, 2009) 
repealed Texas Education Code §46.008(b), Code, and created, 
among other things, new regulatory authority over buildings uti­
lized as relocatable educational facilities (REFs), for those REFs 
leased or purchased after January 1, 2010, whether built as an 
’industrialized building’ in modules, or ’site built’ in a manner of 
open construction which would not have previously given reg­
ulatory authority to the Department. The REFs that were con­
structed as modules are currently regulated as ’industrialized 
buildings’; therefore, the primary area of new regulation is with 
the site built REFs that are not built as modules constructed and 
are built at the commercial site. Additionally, the bill modifies how 
an industrialized building’s height is measured when qualifying 
for an exemption. The bill further adds language which clari­
fies that an owner of an industrialized building designed to be 
transported, which is also decaled and altered after the council 
adopts a new mandatory building code, must ensure the building 
complies with the most recent edition of the International Exist­
ing Building Code adopted by the council. The bill also deleted 
the language that tied the extent of the alterations to the value 
of the building altered. 
These proposed rules are also necessary to implement changes 
recommended by staff and the Industrialized Housing and Build­
ing Council Task Force during rule review as required by Texas 
Government Code §2001.039. 
The proposed amendments to §§70.10 - 70.25 add definitions 
for newly-created registrants and terms pursuant to HB 2763, 
such as for the builder of the site built REFs and expands the 
application, fee, and education requirements to include these 
new registrants. Additionally, new criteria and qualifications were 
created for inspectors to inspect the site built REFs and new 
requirements added for design review agencies to review the 
plans and construction documents for the site built REFs. 
Section 70.22 reorganizes the criteria for design review agen­
cies, and §70.23 reorganizes the registration criteria for third 
party inspection agencies and inspectors. Section 70.24 estab­
lishes criteria for approval of third party site inspectors who will 
be performing installation inspections of industrialized housing 
and buildings and inspections of site built REFs located outside 
a municipality or area with local building code officials. Section 
70.25 creates a classification for certain permits to be obtained 
from the Department by persons who will be purchasing indus­
trialized housing or buildings for their own use, or who will be 
altering an industrialized building for their own use. 
The proposed rule changes in §§70.50 - 70.65 clarify the report­
ing requirements for manufacturers and industrialized builders, 
clarify the inspection requirements for certification inspections, 
and clarifies inspection requirements for municipalities. Sec­
tion 70.51 further adds a requirement that the site built REFs 
be inspected. Section 70.61 is repealed and the requirements 
relocated to §70.72 and a new §70.61 relocates requirements 
for monitoring inspections by the Department and adds require­
ments for monitoring inspections of REF builders including re­
quirements for reimbursement to the Department for the inspec­
tions. Section 70.62 adds a new requirement that a local build­
ing official inspect the construction of a site built REF within the 
jurisdiction of the municipality. Section 70.63 provides that the 
council will resolve certain disputes between registrants, code 
compliance, and that the council’s decision is binding on all par­
ties. Section 70.65 adds some new language regarding reci­
procity agreements with other states, and criteria to determine 
whether signing a reciprocity agreement is appropriate. 
Sections 70.70 - 70.103 clarify the responsibilities of the reg­
istrants. A new title is proposed for §70.70 and the amend­
ments add requirements for REF builders to have construction 
documents reviewed for compliance with the mandatory build­
ing codes, and approved by a design review agency. Section 
70.71 is expanded to include REF builders’ requirements to at­
tach data plates to a site built REF. Section 70.72 is repealed 
and new §70.72 is a revised section which is from §70.61 which 
provides criteria for an in-plant inspection to be performed by a 
third party inspection agency. 
Section 70.73 clarifies responsibilities of the industrialized 
builder for foundation and installations of industrialized housing 
and buildings. The section further clarifies the responsibilities 
of inspectors within and outside of a municipality with building 
code officials. A new subsection (g) was relocated from §70.70. 
New subsection (h) prohibits the use of ground anchors in the 
installation of industrialized housing or buildings. Section 70.74 
was revised to remove the requirement that the value of the 
building and the cost of the alterations be submitted to a DRA. 
Section 70.75 is expanded to include the requirements that 
an REF builder provide the owner of the site built REF certain 
information, including the REF builder’s name, registration 
number, address of the builder and location of the decals. 
Section 70.77 was reorganized and is expanded to include that 
a decal is the appropriate labeling method for the site built REF. 
Section 70.77 was reorganized to differentiate between the re­
quirements for manufacturers and builders and subsection (c)(1) 
expressly states that a site built REF is subject to regulation as 
an industrialized building upon attachment of the decal or decals. 
Section 70.79 is a new section which details the responsibilities 
of the REF builder both within and outside of a municipality with 
local building officials. This section details the phases of con­
struction and inspection for a site built REF. Section 70.80 adds 
a registration fee for the REF builder of $750, and adds a $25 
fee for duplicating or revising a registration certification. 
Section 70.100 is expanded to add the language from HB 2763 
requiring that alterations of industrialized buildings shall comply 
with the requirements of the International Existing Building Code 
effective September 1, 2009. Section 70.102 is expanded to in­
clude that site built REFs shall be constructed to meet or exceed 
relevant mandatory building code standards. Section 70.103 is 
expanded to include REF builders in the requirements for ap­
proval of alternate materials or methods of construction. 
PROPOSED RULES September 11, 2009 34 TexReg 6223 
William H. Kuntz, Jr., Executive Director, has determined that for 
the first five-year period the proposed amendments, repeals, and 
new rules are in effect there may be fiscal impact on local gov­
ernments as a result of enforcing or administering the proposed 
rules, as school districts will need to anticipate certain costs to 
REF builders for their registration, plan review, site review, in­
spections and decals. It is difficult to anticipate at this time, how 
many buildings will be leased and purchased after January 1, 
2010. The Department estimates that there will most likely be 
more of these facilities built within municipalities with local build­
ing officials, who would perform the inspections, and therefore, 
the costs would not change significantly from how this process 
has been conducted; however, the facilities which are built out­
side a municipality with a building official would have costs as­
sociated with not only design review, but a phased inspection 
process. The cost to the Department in administering the rules 
should be offset by the revenue generated. 
Mr. Kuntz also has determined that for each year of the first 
five-year period the amendments are in effect, the public benefit 
would include the assurance that all relocatable, portable class­
rooms which are required to teach a specific curriculum will be 
constructed and regulated in a uniform manner, irrespective of 
the method or location of construction. The benefit from the rule 
review would include rules which clarify the responsibilities of 
registrants and the Department. 
There may be some economic costs to small or micro-busi­
nesses and to persons who are required to comply with this 
proposal. It is anticipated that the REF builders may be small 
businesses or ’micro-businesses’ as defined in Texas Govern­
ment Code §2006.001(1). It is anticipated that these builders 
or contractors will be facing some new costs to register, have 
their design plans reviewed, construction inspected and decals 
placed, in order to build the site built REFs, though they will most 
likely build those costs into their bids. Again, the Department 
estimates most of these buildings will be within a municipality. 
Since the new rules may have economic impact on small busi­
nesses or micro businesses, the Department is required to ana­
lyze alternatives to reduce the adverse effect, pursuant to Texas 
Government Code §2006.002(b). These alternatives range from 
establishing alternative compliance or exempting small business 
entirely from the regulation. The Department is of the opinion 
that, at least in the situation where the site built REF would be 
built outside a municipal area with a building code official, the 
REF builder would be the most appropriate person or entity to en­
sure that construction is performed in accordance with building 
codes, and would be the appropriate person to ultimately attach 
the decal. Therefore, since the statute now requires that all of 
these facilities be regulated, the Department sees no other viable 
alternative than to have some regulation over the builders. The 
Department considered reducing the REF builder’s registration 
fee from $750 annually, and considered a type of permitting sys­
tem for those who would only construct a few of these buildings 
in a year, however, the REF builder is likened to a manufacturer 
in that he will be ultimately responsible for the construction, in­
spection and decaling of the building. Additionally, it is important 
to note that most likely a majority of these buildings will be built 
inside a municipality, thus cutting down on the inspection costs. 
Comments on the proposal may be submitted by mail to Caroline 
Jackson, Legal Assistant, General Counsel’s Office, Texas De­
partment of Licensing and Regulation, P.O. Box 12157, Austin, 
Texas 78711, or by facsimile to 512/475-3032, or electronically 
to erule.comments@license.state.tx.us. The deadline for com­
ments is 30 days after publication in the Texas Register. 
16 TAC §§70.10, 70.20 - 70.25, 70.30, 70.50, 70.51, 70.60 
- 70.65, 70.70 - 70.75, 70.77, 70.79, 70.80, 70.100, 70.102, 
70.103 
The amendments and new rules are the result of a rule re­
view conducted in accordance with Texas Government Code 
§2001.039. The amendments and new rules are proposed 
under Texas Occupations Code, §51.201(b) and §51.203, which 
authorize the Commission, the Department’s governing body, 
to adopt rules as necessary to implement Chapter 51 and any 
other law establishing a program regulated by the Department. 
Also, the amendments and new rules are proposed under Texas 
Occupations Code, Chapter 1202 which authorizes the Texas 
Commission of Licensing and Regulation, the Department’s 
governing body to adopt rules as necessary to implement this 
chapter. 
The statutory provisions affected by the proposed amendments 
and new rules are those set forth in Texas Occupations Code, 
Chapters 51 and 1202. No other statutes, articles, or codes are 
affected by the proposal. 
§70.10. Definitions. 
(a) The following words and terms, when used in this chapter, 
shall have the following meanings, unless the context clearly indicates 
otherwise. 
(1) Alteration--Any construction, other than ordinary re­
pairs of the house or building, to an existing industrialized house or 
building after affixing of the decal by the manufacturer or REF builder. 
Industrialized housing or buildings that have not been maintained shall 
be considered altered. 
(2) Alteration decal--The approved form of certification is­
sued by the department to an industrialized builder to be permanently 
affixed to an industrialized building [a] module or site built REF indi­
cating that alterations [to the industrialized building module] have been  
constructed to meet or exceed the code requirements and in compliance 
with this chapter. 
(3) Building site--A lot, the entire tract, subdivision, or par­
cel of land on which industrialized housing or buildings are sited. 
(4) Building system--The design and/or method of assem­
bly of modules or modular components represented in the plans, speci­
fications, and other documentation which may include structural, elec­
trical, mechanical, plumbing, fire protection, and other systems affect­
ing health and safety. 
(5) Chapter 1202--Texas Occupations Code, Chapter 1202, 
Industrialized Housing and Buildings. 
(6) Closed construction--That condition where any indus­
trialized housing or building, modular component, or portion thereof 
is manufactured in such a manner that all portions cannot be readily 
inspected at the site without disassembly or destruction thereof. 
(7) Commercial structure--An industrialized building clas­
sified by the mandatory building codes for occupancy and use groups 
other than residential for one or more families. 
(8) Compliance Control Program--The manufacturer’s 
system, documentation, and methods of assuring that industrialized 
housing, buildings, and modular components, including their manu­
facture, storage, handling, and transportation conform with Chapter 
1202 and this chapter. 
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(9) Construction Documents--The aggregate of all plans, 
specifications, calculations, and other documentation required to be 
submitted to the design review agency for compliance review to the 
mandatory building code. 
(10) Component--A sub-assembly, subsystem, or combi­
nation of elements for use as a part of a building system or part of a 
modular component that is not structurally independent, but may be 
part of structural, plumbing, mechanical, electrical, fire protection, or 
other systems affecting life safety. 
(11) Decal--The approved form of certification issued by 
the department to the manufacturer or REF builder to be permanently 
affixed to the module or to a site-built REF indicating that it has been 
constructed to meet or exceed the code requirements and in compliance 
with this chapter. 
(12) Design package--The aggregate of all plans, designs, 
specifications, and documentation required by these sections to be sub­
mitted by the manufacturer to the design review agency, or required by 
the design review agency for compliance review, including the com­
pliance control manual and the on-site construction documentation. 
Unique or site specific foundation drawings and special on-site con­
struction details prepared for specific projects are not a part of the de­
sign package [except as expressly set forth in §70.74]. 
(13) Design review agency--An approved organization, 
private or public, determined by the council to be qualified by reason 
of facilities, personnel, experience, demonstrated reliability to review 
designs, plans, specifications, and building systems documentation, 
and to certify compliance to these sections evidenced by affixing the 
council’s stamp. [Chapter 1202 designates the department as a design 
review agency.] 
(14) IAS--International Accreditation Service. 
(15) ICC--International Code Council, Inc. 
vices. 
(16) ICC ES--International Code Council Evaluation Ser­
(17) Industrialized builder--A person who is engaged in the 
assembly, connection, and on-site construction and erection of mod­
ules or modular components at the building site or who is engaged in 
the purchase of industrialized housing or buildings or of modules or 
modular components from a manufacturer or from another industrial­
ized builder for sale or lease to the public. An industrialized builder 
also includes a person who assembles site-built REFs that are moved 
from the initial construction site. [; a subcontractor of an industrialized 
builder is not a builder for purposes of this chapter.] 
(18) Insignia--The approved form of certification issued by 
the department to the manufacturer to be permanently affixed to the 
modular component indicating that it has been constructed to meet or 
exceed the code requirements and in compliance with the sections in 
this chapter. 
(19) Installation--On-site construction of industrialized 
housing or buildings. (see paragraph (29)). 
[(20) Installation permit--A registration issued by the de­
partment to a person who purchases an industrialized house or building 
for his/her own use and who assumes responsibility for the installation 
of the industrialized house or building. A person who applies for an in­
stallation permit may not be engaged in the purchase of industrialized 
housing or buildings or of modules or modular components for sale or 
lease to the public. A subcontractor of an installation permit holder is 
not an industrialized builder for the purposes of this chapter.] 
(20) [(21)] Lease, or offer to lease--A contract or other 
instrument by which a person grants to another the right to possess and 
use industrialized housing or buildings for a specified period of time in 
exchange for payment of a stipulated price. 
(21) [(22)] Local building official--The agency or depart­
ment of a municipality or other local political subdivision with author­
ity to make inspections and to enforce the laws, ordinances, and regu­
lations applicable to the construction, alteration, or repair of residential 
and commercial structures. 
(22) [(23)] Manufacturer--A person who constructs or as­
sembles modules or modular components at a manufacturing facility 
which are offered for sale or lease, sold or leased, or otherwise used. 
(23) [(24)] Manufacturing facility--The place other than 
the building site, at which machinery, equipment, and other capital 
goods are assembled and operated for the purpose of making, fabri­
cating, constructing, forming, or assembly of industrialized housing, 
buildings, modules, or modular components. 
(24) [(25)] Model--A specific design of an industrialized 
house, building, or modular component which is based on size, room 
arrangement, method of construction, location, arrangement, or size of 
plumbing, mechanical, or electrical equipment and systems therein in 
accordance with an approved design package. 
(25) [(26)] Module--A three dimensional section of indus­
trialized housing or buildings, designed and approved to be transported 
as a single section independent of other sections, to a site for on-site 
construction with or without other modules or modular components. 
(26) Modular building--Industrialized housing and build­
ings as defined in Texas Occupations Code §1202.002 and §1202.003, 
and any relocatable, educational facility as defined in §1202.004, re­
gardless of the location of construction of the facility. 
(27) NFPA--National Fire Protection Association[, Bat­
terymarch Park, Quincy, Massachusetts 02269]. 
(28) Non site-specific [Nonsite specific] building--An in­
dustrialized house or building for which the permanent site location is 
unknown at the time of construction. 
(29) On-site construction--Preparation of the site, founda­
tion construction, assembly and connection of the modules or modular 
components, affixing the structure to the permanent foundation, con­
necting the structures together, completing all site-related construction 
in accordance with designs, plans, specifications, and on-site construc­
tion documentation. 
(30) Open construction--That condition where any house, 
building, or portion thereof is constructed in such a manner that all parts 
or processes of manufacture can be readily inspected at the building site 
without disassembly, damage to, or destruction thereof. 
(31) Permanent foundation system--A foundation system 
for industrialized housing or buildings designed to meet the applicable 
building code as set forth in §§70.100, 70.101, and 70.102. 
(32) Permanent industrialized building--An industrialized 
building that is not designed to be transported from one commercial 
site to another commercial site. 
(33) Permit, Alteration--A registration issued by the de­
partment to a person who is responsible for the alteration construction 
of industrialized housing, buildings or site-built REFs and who is not 
also registered as an industrialized builder or REF builder. 
(34) Permit, Commercial Installation--A registration is­
sued by the department to a person who purchases an industrialized 
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building for the person’s own use and who assumes responsibility for 
the installation of the industrialized building. 
(35) Permit, Residential Installation--A registration issued 
by the department to a person who purchases an industrialized house for 
the person’s own use and who assumes responsibility for all or part of 
the construction relating to the installation of the industrialized house. 
(36) [(33)] Person--An individual, partnership, company, 
corporation, association, or any other legal entity, however organized. 
[(34) Price--The quantity of an item that is exchanged or 
demanded in the sale or lease for another.] 
(37) [(35)] Public--The people of the state as a whole to 
include individuals, companies, corporations, associations or other 
groups, however organized, and governmental agencies. 
(38) REF, Site-built--A relocatable educational facility 
(REF) as defined by Texas Occupations Code §1202.004 that is 
constructed at the first installation site by an REF builder. 
(39) REF Builder--A person who constructs REFs at the 
first installation site. A person who assembles REFs constructed in a 
manufacturing facility is not an REF builder. 
(40) [(36)] Registrant--A person who, or which, is reg­
istered with the department pursuant to the rules of this chapter as a 
manufacturer, a REF builder, an industrialized builder, a design review 
agency, a third party inspection agency, a [or] third party inspector, a 
third party site inspector, or a permit holder. 
(41) [(37)] Residential structure--Industrialized housing 
designed for occupancy and use as a residence by one or more families. 
(42) [(38)] Sale, sell, offer to sell, or offer for sale--In­
cludes any contract of sale or other instrument of transfer of ownership 
of property, or solicitation to offer to sell or otherwise transfer owner­
ship of property. 
(43) [(39)] Site or building site--A lot, the entire tract, sub­
division, or parcel of land on which industrialized housing or buildings 
are sited. 
(44) [(40)] Special conditions and/or limitations--On-site 
construction documentation which alerts the local building official of 
items, such as [handicapped accessibility or] placement of the building 
on the property or the requirements for roof ventilation, which  may  
need to be verified by the local building official for conformance to the 
mandatory building codes. 
(45) [(41)] Structure--An industrialized house or building 
that results from the complete assemblage of the modules or modular 
components designed to be used together to form a completed unit. 
(46) Third party inspection agency (TPIA)--An approved 
person or agency, private or public, determined by the council to be 
qualified by reason of facilities, personnel, experience, demonstrated 
reliability, and independence of judgment to inspect industrialized 
housing, building, and portions thereof for compliance with the 
approved plans, documentation, compliance control program, and 
applicable codes. 
(47) [(42)] Third  party inspector (TPI)--An approved per­
son [or agency, private or public,] determined by the council to be quali­
fied by reason of [facilities, personnel,] experience, demonstrated relia­
bility, and independence of judgment to inspect industrialized housing, 
buildings, and portions thereof for compliance with the approved plans, 
documentation, compliance control program, and applicable code. A 
third party inspector works under the direction of a third party inspec­
tion agency or TPIA. 
(48) Third party site inspector (TPSI)--An approved per­
son determined by the council to be qualified by reason of experience, 
demonstrated reliability, and independence of judgment to inspect con­
struction of REFs or the foundation and installation of industrialized 
housing, buildings, and portions thereof for compliance with the ap­
proved plans or engineered plans and the applicable code. 
(49) Unique on-site construction details--Construction de­
tails that are not part of, or that differ from, the manufacturer’s approved 
on-site construction details or REF builder’s approved construction 
plans. Unique on-site construction details include additions that may 
affect the code compliance of the house or building such as car ports, 
garages, porches, decks, and stairs. 
(b) Other definitions may be set forth in the text of the sections 
in this chapter. For purposes of these sections, the singular means the 
plural, and the plural means the singular. 
(c) Where terms are not defined in this section or in other sec­
tions in this chapter and are defined in the mandatory building codes 
as referenced in §70.100, such terms shall have the meanings ascribed 
to them in these codes unless the context as the term is used clearly in­
dicates otherwise. Where terms are not defined in this section or other 
sections in this title or in the mandatory building codes, such terms 
shall have ordinarily accepted meanings such as the context implies. 
§70.20. Registration of Manufacturers, REF Builders, and Industri-
alized Builders. 
Manufacturers, REF builders, and industrialized builders shall not en­
gage in any business activity relating to the construction or location of 
industrialized housing or buildings without being registered with the 
department. 
(1) An application for registration shall be submitted on a 
form supplied by the department, and shall contain such information 
as            
[must be verified under oath] by the owner of a sole proprietorship, the 
managing partner of a partnership, or an [the] officer of a corporation. 
The application must be accompanied by the fee set forth in §70.80. 
may be required by the department. The application shall be signed
(2) A manufacturer may not construct for Texas until the 
facility has been certified in accordance with §70.60. 
(3) Application requirements for REF builders are as fol­
lows. 
(A) An REF builder shall certify at the time of regis­
tration that the construction and foundation of all REFs built under 
this registration shall be constructed in accordance with the approved 
construction documents, the mandatory building codes, the engineered 
plans, and department rules and shall be inspected in accordance with 
§70.79 and the inspection procedures established by the council. 
(B) Subcontractors or persons responsible for the elec­
trical, plumbing, and HVAC construction required to complete the con­
struction shall be licensed as required by the applicable state statutes 
and are not required to be registered as REF builders. 
(4) [(2)] Application requirements for industrialized 
builders are as follows. 
(A) The industrialized builder shall certify [verify un
der oath] at the time of registration that the alteration, foundation and 
installation of all units installed under this registration shall be con­
structed in accordance with the mandatory building codes, the engi­
neered plans, and department rules, and shall be inspected in accor­
dance with §70.73, §70.74, and the inspection procedures established 
by the council [Texas Industrialized Building Code Council]. 
­
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(B) Subcontractors or persons responsible for the elec­
trical, plumbing, and HVAC construction required to complete the in­
stallation or alteration shall be licensed as required by the applicable 
state statutes and are not required to be registered as industrialized 
builders. 
(5) [(3)] A person who purchases an industrialized house 
or building, or modular component, for his/her own use and who as­
sumes responsibility for all or part of the construction relating to the 
installation or alteration of the industrialized house or building may 
file for a [an installation] permit in lieu of registering as an industrial­
ized builder in accordance with §70.25. [A person who purchases an 
industrialized housing or buildings, or modular components, for sale 
or lease to the public may not file for an installation permit. The ap­
plication shall be submitted on a form supplied by the department and 
shall contain such information as may be required by the department. 
A separate application must be submitted for each building containing 
industrialized housing and buildings modules or modular components. 
The application must be accompanied by the fee set forth in §70.80.] 
(6) [(4)] The registration of a manufacturer a REF builder 
or industrialized builder shall be valid for 12 months and must be re­
newed annually. 
(A) [Every corporate entity must be separately regis­
tered.] Each separate manufacturing facility must be registered; a man­
ufacturing facility is separate if it is not on property that is contiguous 
to a registered manufacturing facility. 
(B) A REF builder must register their main office loca­
tion but is not required to register each job location. 
(C) An industrialized builder must register each sepa­
rate sales office but is not required to register each job location. 
(7) [(5)] A registered  manufacturer, a REF builder, or an 
industrialized builder shall notify the department in writing within 10 
days if: 
(A) the corporate or firm name is changed; 
(B) the main address of the registrant is changed; 
(C) there is a change in 25% or more of the ownership 
interest of the company within a 12-month period. A change in own­
ership will require a new registration if the new owners do not accept 
responsibility for units constructed under the previous owners; 
(D) 
changed; 
the location of any manufacturing facility is 
(E) a new manufacturing facility is established; 
(F) there are changes in principal officers of the firm; 
[or] 
(G) an industrialized builder transfers or sells a module 
or modular component to another industrialized builder; or[.] 
(H) an industrialized manufacturer takes possession of 
units previously reported as shipped to an industrialized builder. 
(8) [(6)] An application for original registration or renewal 
may be rejected if any information contained on, or submitted with, the 
application is incorrect or incomplete. The  certificate of registration 
may be revoked or suspended or a penalty or fine may be imposed for 
any violation of Chapter 1202, the rules and regulations in this chap­
ter or administrative orders of the department, or the instructions and 
determinations of the council in accordance with §70.90 [and §70.91]. 
§70.21. Registration of Design Review Agencies, [and] Third  Party  
Inspection Agencies and Inspectors, and Third Party Site Inspectors. 
(a) Pursuant to the criteria established by the council as set 
forth in §§70.22, 70.23, and 70.24 [and §70.23] the executive director 
will recommend qualified design review agencies, third party inspec­
tion agencies, [and] third party inspectors, and third party site inspec­
tors to the council for approval. An application for approval shall be 
submitted in writing to the executive director for consideration and rec­
ommendation to the council. 
(1) The application shall be on the form, and contain such 
information, as may be required by the department and the council. 
(2) The application shall be accompanied by the fee set 
forth in §70.80. 
(3) The application will be reviewed by department staff 
for compliance to the criteria for approval outlined in this section. Ap­
plicants that meet the criteria for approval will be recommended to the 
council for approval at the next meeting. The department may issue 
interim approval to applicants found to comply with the criteria for ap­
proval. 
(b) If the application is approved by the council, it shall be 
filed with the department as the registration of the applicant as a de­
sign review agency, a third party inspection agency, [or] a third party 
inspector, or a third party site inspector to perform specific functions. 
The department shall issue a certificate of registration that [which] shall  
state the specific functions that [which] the registrant is approved to 
perform. The certificate of registration shall be valid for a 12-month 
period [on receipt of the application and the registration fee by the de­
partment]. This registration shall be a continuous registration so long 
as: 
(1) the information required by this section is updated in 
accordance with subsection (c) [of this section]; 
is paid; 
(2) the registration is renewed annually and the annual fee 
(3) the applicant continues to comply with the criteria for 
approval established by the council as set forth in §§70.22, 70.23, and 
70.24; [and §70.23;] 
(4) the applicant certifies [presents evidence] at the  time  
of renewal of his registration that the code certifications required by 
§§70.22, 70.23, or 70.24 [or §70.23] are current with the International 
Code Council (ICC). Participation in the ICC Renewal Program or Cer­
tification Maintenance Program is required to keep an ICC code certi­
fication current. The applicant will be required to submit evidence of 
current certification at the request of the department; and  
(5) the applicant submits an up-to-date organization chart 
in accordance with §70.22 and §70.23 at the time of renewal. 
(c) Design review agencies, third party inspection agencies, 
[and] third party inspectors, and third party site inspectors shall notify 
the department in writing within 10 days if: 
(1) the name of the registrant is changed; 
(2) the address of the registrant is changed; 
(3) a partnership or corporation is created or exists or there 
is a change in 25% or more of the ownership of the business entity 
within a 12-month period; 
(4) there are changes in principal officers or key supervi­
sory personnel of the business entity; or 
(5) there are changes in the key technical personnel of 
the agency or changes in the certifications of the technical personnel. 
Changes in the technical personnel of an agency or changes in the 
certifications may require review by the department to assure that the 
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person still meets the criteria for approval as outlined in §§70.22, 
70.23, and 70.24 [of the agency]. 
(d) An application for original registration or renewal may be 
rejected if any information contained on, or submitted with, the appli­
cation is incorrect or incomplete. The certificate of registration may 
be revoked or suspended or a penalty or fine may be imposed for any 
violation of Chapter 1202, the rules and regulations in this chapter or 
administrative orders of the department, or the instructions and deter­
minations of the council in accordance with §70.90 and §70.92. 
(e) If a third party site inspector, third party inspector, third 
party inspection agency, or design review agency is not approved, the 
department shall forward a written explanation to the applicant setting 
forth the council’s reasons for the disapproval and that the applicant 
may request an administrative hearing to determine if the application 
should be denied. 
§70.22. Criteria for Approval of Design Review Agencies. 
(a) An agency seeking council approval as a design review 
agency (DRA) shall submit a written application to the executive di­
rector. The application will indicate the agency’s name, address, and 
the telephone number of each office in which design review services 
are to be performed. 
(b) The application will include the following information.[:] 
(1) An organizational chart indicating the names of the 
managerial and [or] technical personnel responsible for design review 
functions within the agency. The chart must indicate the area or areas 
of review for with the technical personnel are responsible.[;] 
(2) A resume for each person listed in the organizational 
chart indicating academic and professional qualifications, experience 
in related areas, and specific duties within the agency. All certifications 
shall be current with ICC. 
(3) Complete documentation, including, but not limited to: 
(A) examples of data sheets or other forms used to an­
alyze construction and equipment; 
(B) preliminary and final reports; and 
(C) an agency compliance assurance manual to substan­
tiate the agency’s ability to evaluate building systems and compliance 
control manuals for compliance with standards. Evidence must be 
presented in the areas of structural, mechanical, electrical, plumbing, 
building planning, and fire safety. The documentation should include 
an example of a building system or compliance control manual which 
the agency has evaluated for compliance with a code or set of standards. 
(4) A statement of certification signed by the agency man­
ager or chief executive officer that: 
(A) its board of directors, as a body, and its managerial 
and technical personnel, as individuals, are free to exercise indepen­
dence of judgment in the performance of their duties within the agency; 
(B) its activities pursuant to the discharge of responsi­
bility as a design review agency will not result in financial benefit to the 
agency via stock ownership or other financial interest in any producer, 
supplier, or vendor of products involved, other than through standard 
fees for services rendered; 
(C) the agency will consistently and uniformly imple­
ment the policies and determinations of the council with regard to in­
terpretations of the standards and rules; 
(D) the agency will not provide design services or pre­
pare compliance control manuals for manufacturers for whom it acts 
as a design review agency; 
(E) all information contained in the application for ap­
proval as a design review agency is true, timely, and correct; and 
(F) all future changes will be immediately communi­
cated to the department. 
(5) A list of states in which the agency is currently ap­
proved to provide similar services. 
(c) The minimum personnel requirements and qualifications 
shall be as follows. 
(1) [(A)] The manager or chief executive officer shall have: 
(A) a minimum of four years of plans examination, de­
sign, construction, or manufacturing experience in the building indus­
try, or any combination thereof;[,] and  
(B) licensure as a professional engineer or architect in 
the State of Texas. The [(NOTE: The] applicant’s license number must 
be included on the resume[)]. 
(2) [(B)] Technical staff members may qualify for more 
than one discipline. The [Therefore, the] agency does not need to [not] 
have an individual staff member for each discipline. The technical staff 
shall consist of the following positions. 
(A) [(i)] The structural reviewer shall have: 
(i) a bachelor’s degree with specialized course work 
in structures in civil, structural, or architectural engineering or service 
equivalent in accordance with subsection (c)(3) [subparagraph (C) of 
this paragraph]; 
(ii) a minimum of one year structural engineering 
experience related to buildings; and 
(iii) certification as a building plans examiner as 
granted by ICC. [Certification must be current with ICC.] 
(B) [(ii)] The mechanical reviewer shall have: 
(i) a bachelor’s degree in engineering with special­
ized course work in HVAC Systems or service equivalent in accordance 
with subsection (c)(3) [subparagraph (C) of this paragraph]; 
(ii) a minimum of one year mechanical engineering 
experience related to buildings; and 
(iii) certification as a commercial mechanical in­
spector as granted by ICC. [Certification must be current with ICC]. 
(C) [(iii)] The electrical reviewer shall have: 
(i) a bachelor’s  degree in engineering with special­
ized course work in electrical engineering or service equivalent in ac­
cordance with subsection (c)(3) [subparagraph (C) of this paragraph]; 
(ii) a minimum of one year electrical engineering 
experience related to buildings; and 
(iii) certification as a commercial electrical inspec­
tor as granted by ICC. [Certification must be current with ICC.] 
(D) [(iv)] The plumbing reviewer shall have: 
(i) a bachelor’s degree in engineering with special­
ized course work in hydraulics or service equivalent in accordance with 
subsection (c)(3) [subparagraph (C) of this paragraph]; 
(ii) a minimum of one year plumbing experience re­
lated to buildings; and 
(iii) certification as a plumbing inspector as granted 
by ICC. [Certification must be current with ICC.] 
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(E) [(v)] The building planning reviewer shall have: 
(i) a bachelor’s degree in engineering or architecture 
or service equivalent in accordance with subsection (c)(3) [subpara­
graph (C) of this paragraph]; 
(ii) a minimum of one year experience related to 
building planning; and 
(iii) certification as a building plans examiner as 
granted by ICC.  [Certification must be current with ICC.] 
(F) [(vi)] The  fire safety reviewer shall have: 
(i) a bachelor’s degree in engineering or architecture 
or service equivalent in accordance with subsection (c)(3) [subpara­
graph (C) of this paragraph]; 
(ii) a minimum of one year experience in fire protec­
tion engineering related to buildings; and 
(iii) certification as a building plans examiner as 
granted by ICC.  [Certification must be current with ICC.] 
(G) [(vii)] The accessibility reviewer shall have: 
(i) a bachelor’s degree in engineering or architecture 
or service equivalent in accordance with subsection (c)(3) [subpara­
graph (C) of this paragraph]; 
(ii) a minimum of one year experience in accessibil­
ity reviews related to buildings; 
(iii) completed [satisfactory completion of] the  
Texas Accessibility Academy and passed [pass] an examination 
approved by the department. 
(3) [(C)] A minimum of eight years of creditable experi­
ence in engineering or architectural practice indicative of growth in en­
gineering or architectural competency and responsibility is an accept­
able service equivalent for academic requirements. This experience 
may be counted concurrently for those wishing to show service equiv­
alency in more than one field. To be considered creditable, experience 
must satisfy the requirements outlined in the Texas Board of Profes­
sional Engineers Board Rules concerning the Practice of Engineering 
and Professional Engineering Licensure, or the Texas Board of Archi­
tectural Examiner Rules and Regulations of the Board Regulating the 
Practice of Architecture. 
[(D) In lieu of a license number issued by the Texas 
Board of Professional Engineers, an applicant currently licensed in 
some other state and applying for registration in Texas under the provi­
sions of the Texas Occupations Code, Chapter 1001, Engineering Prac­
tice Act, may satisfy the requirement by providing a copy of an appli­
cation for licensure and a letter from the Board acknowledging receipt 
and authorizing interim practice;] 
[(3) complete documentation, including examples of data 
sheets or other forms used to analyze construction and equipment; pre­
liminary and final reports; and an agency compliance assurance man­
ual to substantiate the agency’s ability to evaluate building systems 
and compliance control manuals for compliance with standards. Ev­
idence must be presented in the areas of structural, mechanical, electri­
cal, plumbing, building planning, and fire safety. The documentation 
should include an example of a building system or compliance control 
manual which the agency has evaluated for compliance with a code or 
set of standards;] 
[(4) a properly notarized statement of certification signed 
by the agency manager or chief executive officer that:] 
[(A) its board of directors, as a body, and its manage­
rial and technical personnel, as individuals, are free to exercise inde­
pendence of judgment in the performance of their duties within the 
agency;] 
[(B) its activities pursuant to the discharge of responsi­
bility as a design review agency will not result in financial benefit to the 
agency via stock ownership or other financial interest in any producer, 
supplier, or vendor of products involved, other than through standard 
fees for services rendered;] 
[(C) the agency will consistently and uniformly imple­
ment the policies and determinations of the council with regard to in­
terpretations of the standards and rules;] 
[(D) the agency will not provide design services or pre­
pare compliance control manuals for manufacturers for whom it acts 
as a design review agency;] 
[(E) all information contained in the application for ap­
proval as a design review agency is true, timely, and correct; and] 
[(F) all future changes will be immediately communi­
cated to the department;] 
[(5) A list of states in which the agency is currently ap­
proved to provide similar services.] 
§70.23. Criteria for Approval of Third Party Inspection Agencies and 
Inspectors. 
(a) An agency seeking council approval as a third party inspec­
tion agency shall submit a written application to the executive director. 
The application will indicate the agency name, address, and telephone 
number of each office through which third party inspections will be co­
ordinated. 
(b) The application will include the following information.[:] 
(1) An [an] organizational chart shall be submitted show­
ing the names of managerial and technical personnel responsible for 
in-plant and on-site construction inspections.[;] 
(2) A [a] resume for each person listed in the organizational 
chart shall be submitted indicating academic and professional qualifica­
tions, experience in related areas, and specific duties within the agency. 
All certifications must be current with ICC. 
(3) Complete documentation to substantiate the agency’s 
ability to perform in-plant and on-site construction inspections and fol­
low-up inspections to determine the compliance of a building manu­
facturer with the standards and rules shall be submitted. The applica­
tion will include a formal description of the agency’s supervision and 
training program for inspectors, performance records of manufacturers, 
examples of inspection reports, agreements or contracts with manufac­
turers, and any other pertinent information; 
(4) A statement of certification shall be submitted, signed 
by the agency manager or chief executive officer, that: 
(A) its board of directors, as a body, and its managerial 
and inspection personnel, as individuals, are free to exercise indepen­
dence of judgment in the performance of their duties within the agency; 
(B) its activities pursuant to the discharge of responsi­
bilities as a third party inspection agency will not result in financial 
benefit to the agency via stock ownership or other financial interests 
in any producer, supplier, or vendor of products involved, other than 
through standard fees for services rendered; 
(C) the agency will consistently and uniformly imple­
ment the policies and determinations of the council with regard to in­
terpretations of the standards and rules; 
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(D) the agency will not provide design services or pre­
pare compliance control manuals for manufacturers for whom it acts 
as a third party inspection agency; 
(E) all information contained in the application for ap­
proval as a third party inspection agency is true, timely, and correct; 
and 
(F) all future changes will be immediately communi­
cated to the department; 
(5) A list of states in which the agency is currently ap­
proved to provide product certification or validation or third party in­
spection services and a complete description of each system and pro­
gram involved shall be submitted. 
(c) The minimum personnel requirements and qualifications 
are as follows. [An agency seeking council approval as a third party 
inspection agency shall submit a written application to the executive 
director. The application will indicate the agency name, address, and 
telephone number of each office through which third party inspections 
will be coordinated. The application will include the following infor­
mation:] 
(1) [(A)] The manager or chief executive officer shall have: 
(A) a minimum of five years experience in building 
code enforcement or compliance control of building systems;[,] 
(B) a minimum of one year experience in responsible 
technical project planning and management;[,] and  
(C) licensure as a professional engineer or architect in 
the State of Texas. The [(note: the] applicant’s license number must be 
included on the resume.[).] 
(2) [(B)] The supervisor of inspections shall have: 
(A) a high school diploma or equivalent; 
(B) a minimum of five years experience as an inspector 
in manufactured buildings or related compliance control or equivalent; 
[and] 
(C) certification as a residential energy inspector/plans 
examiner [inspector] as granted by ICC, as a commercial energy in­
spector as granted by ICC, and as: 
ICC; or 
(i) a residential combination inspector as granted by 
by ICC; or 
(ii) a commercial combination inspector as granted 
(iii) a combination inspector as granted by ICC. 
(3) [(C)] Each [The] inspector shall submit a written ap­
plication to the executive director. The application shall include the 
following. [have] 
(A) A resume that includes the inspector’s academic 
and professional qualifications, experience in related areas, and rele­
vant ICC certifications. Each inspector shall have: 
(i) a high school diploma or equivalent; 
(ii) a minimum of one year experience in building 
code enforcement, compliance control inspection, or building experi­
ence.[; and] 
(B) Evidence of certification as a residential energy in­
spector as granted by ICC or[,] as a commercial energy inspector as 
granted by ICC  or both. The inspector must have a residential energy 
certification to inspect housing and a commercial energy certification 
to inspect buildings.[, and as:] 
(C) Evidence of certification as: 
(i) a residential combination inspector as granted by 
ICC; or 
(ii) a commercial combination inspector as granted 
by ICC; or 
(iii) a combination inspector as granted by ICC; or 
(iv) one of each of the individual certifications from 
ICC that comprise the combination certifications referenced in clauses 
(i), (ii), and (iii) provided that the inspector has one in each area: build­
ing, mechanical, plumbing, and electrical. [a commercial building in­
spector, commercial mechanical inspector, commercial electrical in­
spector, and/or commercial plumbing inspector as granted by ICC. One 
inspector is not required to have certifications in all four areas of in­
spection. However, all four areas of certification must be represented 
unless the agency employs inspectors whose certifications are in accor­
dance with clauses (i), (ii), or (iii) of this subparagraph. Inspectors may 
only inspect in the area for which they are certified, i.e., a mechanical 
inspector inspects mechanical, electrical inspects electrical, etc.] 
[(D) In lieu of a license number issued by the Texas 
Board of Professional Engineers, an applicant currently licensed in 
some other state and applying for licensure in Texas under the provi­
sions of the Texas Occupations Code, Chapter 1001, Engineering Prac­
tice Act may satisfy the requirement by providing a copy of an appli­
cation for licensure and a letter from the board acknowledging receipt 
and authorizing interim practice;] 
[(3) complete documentation to substantiate the agency’s 
ability to perform in-plant and on-site construction inspections and fol­
low-up inspections to determine the compliance of a building manu­
facturer with the standards and rules. The application will include a 
formal description of the agency’s supervision and training program 
for inspectors, performance records of manufacturers, examples of in­
spection reports, agreements or contracts with manufacturers, and any 
other pertinent information;] 
[(4) a properly notarized statement of certification signed 
by the agency manager or chief executive officer that:] 
[(A) its board of directors, as a body, and its manage­
rial and inspection personnel, as individuals, are free to exercise in­
dependence of judgment in the performance of their duties within the 
agency;] 
[(B) its activities pursuant to the discharge of respon­
sibilities as a third party inspection agency will not result in financial 
benefit to the agency via stock ownership or other financial interests 
in any producer, supplier, or vendor of products involved, other than 
through standard fees for services rendered;] 
[(C) the agency will consistently and uniformly imple­
ment the policies and determinations of the council with regard to in­
terpretations of the standards and rules;] 
[(D) the agency will not provide design services or pre­
pare compliance control manuals for manufacturers for whom it acts 
as a third party inspection agency;] 
[(E) all information contained in the application for ap­
proval as a third party inspection agency is true, timely, and correct; 
and] 
[(F) all future changes will be immediately communi­
cated to the department;] 
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[(5) a list of states in which the agency is currently ap­
proved to provide product certification or validation or third party in­
spection services and a complete description of each system and pro­
gram involved.] 
§70.24. Criteria for Approval of Third Party Site Inspectors. 
(a) A person seeking approval as a third party site inspector 
shall submit a written application to the executive director. The appli­
cation will include the following information. 
(1) A resume that includes the inspector’s academic and 
professional qualifications, experience in related areas, and relevant 
ICC certifications. 
(2) Evidence of current ICC certifications required for ap­
proval by the council. 
(3) A statement signed by the inspector certifying that: 
(A) the inspector’s activities pursuant to the discharge 
of responsibilities as a third party site inspector will not result in fi ­
nancial benefit to the inspector via stock ownership or other financial 
interests in any producer, supplier, or vendor of products involved other 
than through standard fees for services rendered; 
(B) the inspector will consistently and uniformly imple­
ment the policies and determinations of the council with regard to in­
terpretations of the mandatory building codes and rules; 
(C) the inspector will not provide design services for 
anyone for whom he performs inspections; 
(D) all information contained in the application for ap­
proval as a third party site inspector is true, timely, and correct; and 
(E) all future changes will be immediately communi­
cated to the department. 
(b) The minimum qualifications for a third party site inspector 
are as follows: 
(1) a high school diploma or equivalent; 
(2) a minimum of three years experience in building code 
enforcement, building inspections, or building experience. At least one 
year of experience shall be in the performance of building inspections; 
and 
(3) one of the following energy code certifications: certifi ­
cation as a residential energy inspector/plans examiner, as a commer­
cial energy inspector, or both. The inspector must have a residential 
energy certification to inspect housing and a commercial energy certi­
fication to inspect buildings. 
(4) one of the following code certification combinations: 
(A) a residential combination inspector as granted by 
ICC. In lieu of a residential combination inspector the inspector may 
have one of each of the individual certifications that are needed for cer­
tification as a residential combination inspector, commercial combina­
tion inspector, or combination inspector. Inspectors with residential 
inspector certifications may only perform site inspections for industri­
alized housing complying with the International Residential Code; or 
(B) a commercial combination inspector as granted by 
ICC. In lieu of a commercial combination inspector the inspector may 
have one of each of the individual certifications that are needed for 
certification as a commercial combination inspector or a combination 
inspector. Inspectors with a commercial inspector certification may 
only perform site inspections for industrialized buildings; or 
(C) a combination inspector as granted by ICC. In lieu 
of a combination inspector the inspector may have one of each of the 
individual certifications that are needed for certification as a combina­
tion inspector. Inspectors with this certification may perform site in­
spections for any industrialized housing or buildings. 
§70.25. Permits. 
(a) General. 
(1) A person who engages in the assembly, connection, and 
on-site construction and erection of modules or modular components 
at the building site for persons other than themselves, or who purchases 
industrialized housing or buildings, or modular components, for sale or 
lease to the public, may not file for a permit. 
(2) The application shall be submitted on a form supplied 
by the department and shall contain such information as may be re­
quired by the department. A person who applies for a permit certifies at 
the time of application that all construction shall be in compliance with 
the mandatory building codes, the approved and/or engineered plans 
and department rules, and shall be inspected in accordance with the in­
spection procedures established by the council. 
(3) Subcontractors of a person holding a permit are not re­
quired to be registered as industrialized builders. Subcontractors or 
persons responsible for the electrical, plumbing, and HVAC construc­
tion shall be licensed as required by the applicable state statutes. 
(4) The application shall be accompanied by the fee set 
forth in §70.80. 
(b) Installation Permit--Residential. 
(1) A person who purchases an industrialized house or res­
idential modular component from an industrialized builder for the per­
son’s own use and who is responsible for some aspect of the construc­
tion related to the installation of the house may file for a residential 
installation permit in lieu of registering as an industrialized builder. 
(2) A person who purchases an industrialized house or res­
idential modular component from a manufacturer for the person’s own 
use and who is responsible for all of the construction related to the in­
stallation of the house may file for a residential installation permit in 
lieu of registering as an industrialized builder. 
(3) A separate application shall be submitted for each 
building that contains industrialized housing or residential modular 
components. 
(4) The installation permit application shall identify all 
construction to be completed by the permit holder. Any construction 
completed by the permit holder on the installation site that affects the 
code compliance of the industrialized house shall be identified on the 
installation permit application. Construction may include, but is not 
limited to, grading of the property to assure code compliant drainage, 
completion of the plumbing systems, completion of the electrical 
systems, completion of the HVAC system, addition of porches, steps, 
decks, and railings, and addition of an attached garage or carport. 
(5) The installation permit shall be posted at the installation 
site. 
(c) Installation Permit--Commercial 
(1) A person who purchases an industrialized building or 
modular component for the person’s own use and who is responsible 
for construction related to the installation of the building may file for a 
commercial installation permit in lieu of registering as an industrialized 
builder. 
(2) A separate application shall be submitted for each 
building that contains industrialized building modules or modular 
components. 
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(3) The installation permit shall be posted at the installa­
tion site for all buildings that are required to have site inspections in 
accordance with §70.73(b). 
(d) Alteration Permit 
(1) A person who is not registered as an industrialized 
builder, who will alter the construction of industrialized housing 
or buildings for the person’s own use, and who is responsible for 
the alteration construction of the house or building may file for an 
alteration permit in lieu of registering as an industrialized builder. 
(A) Alteration permits are required for alterations of 
portable industrialized buildings. 
(B) Alteration permits are required for alterations of in­
dustrialized housing or permanent industrialized buildings during in­
stallation outside the jurisdiction of a municipality. Alterations of in­
dustrialized housing or permanent industrialized buildings after instal­
lation do not fall under the jurisdiction of the department. 
(C) Alteration permits are not required for alterations 
of industrialized housing or permanent industrialized buildings during 
installation inside the jurisdiction of a municipality. 
(2) A separate application shall be submitted for each 
project address. 
(3) The alteration permit shall be posted at the site where 
the construction will be performed. 
§70.30. Exemptions. 
(a) The scope of this chapter is limited by Chapter 1202; ac­
cordingly, it does not apply to: 
(1) mobile homes or HUD-code manufactured homes as 
defined in Texas Occupations Code [code], Chapter 1201; 
(2) housing or buildings: 
(A) of open construction; 
(B) that are constructed of sectional or panelized sys­
tems not utilizing modular components; or 
(C) that are built of modules or modular components 
that are constructed at the installation site. 
(D) Exception: Relocatable educational facilities pur­
chased or leased on or after January 1, 2010 are required to be certified 
regardless of where the facility is built. 
(3) ready-built homes which are constructed so that the en­
tire living area is contained in a single unit or section at a temporary 
location for the purpose of selling it and moving it to another location, 
provided that modular components are not used in the construction of 
the ready-built home. A temporary location would include a lumber 
yard, a vacant lot, or other similar area that is not used exclusively for 
the construction of buildings; 
(4) any residential or commercial structure which is in ex­
cess of three stories or 49 feet in height [as measured from the finished 
grade elevation at the entrance of the structure to the peak of the roof]; 
(5) a commercial building or structure that is: 
(A) installed in a manner other than on a permanent 
foundation; and 
(B) either: 
(i) is not open to the public; or 
(ii) is less than 1,500 square feet in total area and 
used other than as a school or a place of religious worship; 
(6) buildings that are specifically referenced in the manda­
tory building codes as exempt from permits; or 
(7) construction site buildings.[; or] 
[(8) any open construction.] 
(b) The installation of an industrialized house or a permanent 
industrialized building that is moved from the first installation site to a 
new installation site is subject to the permitting and approval require­
ments of the local authorities. 
§70.50. Manufacturer’s and Industrialized Builder’s Monthly Re-
ports. 
(a) The manufacturer shall submit a monthly report to the de­
partment, of all industrialized housing, buildings, modules, and modu­
lar components that were constructed and to which decals and insignia 
were attached [applied] during the month. 
(1) The report shall be filed in a format required by the de­
partment by no later than the 10th day of the following month. 
(2) The manufacturer shall keep a copy of the monthly re­
port on file for a minimum of five years. 
(3) Any corrections to reports previously filed shall clearly 
indicate the corrections to be made and the month and date of the report 
that is being corrected. 
(4) The report shall contain: 
(A) the serial or identification number of the units; 
tified unit; 
(B) the decal or insignia number attached to each iden­
(C) the name and registration number of the industrial­
ized builder (as assigned by the department), or the installation permit 
number (as assigned by the department) of the person, to whom the 
units were sold, consigned, and shipped. The requirements contained 
in §70.20(3) shall apply when an installation permit is reported in lieu 
of the registration number of an industrialized builder; 
(D) the date the decal or insignia was attached to the 
unit; 
(E) an identification of the use of the structure for which 
the units are designed. For example, will the complete structure be used 
as a single family residence, a classroom or school, a duplex, a church, 
a restaurant, an equipment shelter, a bank building, a hazardous storage 
building, etc. Modular building, kiosk and similar terms are not to be 
used to describe the use of the completed building; 
(F) any other information the department may require; 
and 
(G) an indication of zero units if there was no activity 
for the reporting month. 
(5) A manufacturer that takes possession of units that have 
not been installed, but that were previously reported as shipped, shall 
report the disposition of those units on the manufacturer’s monthly re­
port. 
(b) Each industrialized builder shall keep records of all indus­
trialized housing, buildings, modules, and modular components that 
were sold, leased, or installed. 
(1) These records shall be kept for a minimum of ten years 
from the date of successful completion of the final site inspection and 
shall be made available to the department for review upon request. If 
the industrialized builder is not responsible for the installation, then the 
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records shall be maintained for a period of 5 years from the date of sale 
or lease and shall be made available to the department upon request. 
(2) An annual audit of units sold, leased, or installed by 
industrialized [the] builders shall be conducted by the department [De
partment]. The audit will identify the modules or modular components 
by the name and Texas registration number of the manufacturer of each 
unit and the assigned Texas decal or insignia numbers and the corre­
sponding identification, or serial numbers, as assigned by the manufac­
turer. The industrialized builder shall report, or provide, the following 
information to the department [Department] for each unit identified in 
the audit within the timeframe set by the audit. 
(A) [(1)] Evidence of compliance with §70.75. 
(B) [(2)] The address where each unit was installed. If 
the industrialized builder is not responsible for the installation, then 
the address to where each unit was delivered. If the unit has not been 
installed, then the address where the unit is stored. 
(C) Date construction began at the installation site. 
(D) Date of occupation by owners or leasers or date re
leased to owners or leasers for occupation. 
(E) [(3)] The occupancy use of each building contain­
ing modules or modular components. For example, is the building used 
as a [, i.e.,] classroom or school, a[,] restaurant, a bank, an equipment 
shelter, a single-family residence, etc. 
(F) [(4)] If the  industrialized builder is responsible for 
the installation and site work, then the industrialized builder: 
(i) [(A)] shall[,  for units installed outside the juris­
diction of a municipality,] keep a copy of the foundation plans; 
(ii) shall keep a copy of any unique on-site construc
tion plans; 
(iii) shall [and] keep a copy of the site inspection 
report in accordance with §70.73 or evidence of the city responsible 
for the site inspection, such as a permit number or copy of a certificate 
of occupancy; and[. A] 
(iv) give a copy of these documents or information 
[shall be made available] to the department upon request.[; or] 
(G) If the industrialized builder is not responsible for 
all of the construction related to the installation and site work, then the 
industrialized builder: 
(i) shall keep a copy of the engineered construction 
plans for that portion of the construction work for which he is respon
sible; 
(ii) shall keep a copy of the site inspection report for 
that portion of the construction work for which he is responsible in ac
cordance with §70.73 or evidence of the city responsible for the site 
inspection, such as a permit number or copy of a certificate of occu
pancy; and 
(iii) shall give a copy of these documents or infor
mation to the department upon request. 
[(B) shall, if installed within the jurisdiction of a munic
ipality, provide the name of the city responsible for the site inspection. 
The department may also request a copy of the foundation plans as part 
of the audit.] 
(H) [(5)] If t he i ndustrialized builder is not responsi­
ble for the installation and site work, or if the industrialized builder 
has transferred or sold the unit to another person, then the industrial










ber, assigned by the department [Department], or industrialized builder 
registration number, assigned by the department [Department], of the 
person responsible. 
(c) Each REF builder shall keep records of all REFs con­
structed for a minimum of 10 years and provide a copy of these records 
to the department upon request. At a minimum the records shall 
include copies of the approved construction documents, inspection 
reports, and construction address for each REF. 
[(c) The manufacturer’s monthly reports must be filed with the 
department no later than the 10th day of the following month.] 
(d) An installation permit holder shall keep a copy of the foun­
dation plans and other construction plans and, for units installed outside 
the jurisdiction of a municipality, the site inspection report in accor­
dance with §70.73 for a period of ten years from the date of successful 
completion of the final inspection of the industrialized house or build­
ing. A copy of these records shall be provided to the department upon 
request. 
[(e) A manufacturer that takes possession of units previously 
reported as shipped shall report the disposition of those units on the 
manufacturer’s monthly report in accordance with subsection (a) of this 
section.] 
§70.51. Third Party Inspection Reports. 
(a) In-plant inspections. A third party inspector or third party 
inspection agency shall file inspection reports on the forms and in the 
format required by the department [When performing in-plant inspec­
tions at a manufacturing facility or performing inspections at the build­
ing site, the third party inspector must file reports on the forms and in 
the format the department may require by written instruction] (in ac­
cordance with any requirements set by the council). 
(1) The TPIA [TPIA/TPI] must keep on  file, for a mini­
mum of 5 [five] years, a copy of all inspection reports for inspections 
performed by the TPIA/TPI. 
(2) [(b)] Reports shall [Original reports must] be  filed with 
the department each week or at such other intervals as the department 
may require pursuant to council instructions. 
(b) On-site inspections--construction of REFs. A third party 
inspector, inspection agency, or site inspector shall file inspection re­
ports on the forms and in the format required by the department (in 
accordance with any requirements set by the council). 
(1) The TPIA or TPSI shall keep a copy of all inspection 
reports for a minimum of 5 years from the date each unit covered by 
the inspection report receives a Texas decal. 
(2) Reports shall be filed with the department each week 
or at such intervals as the department may require pursuant to council 
instructions. 
(c) On-site inspections--installation of industrialized housing 
and buildings. A third party inspector, inspection agency, or site in­
spector shall document inspections on the forms and in the format re­
quired by the department (in accordance with any requirements set by 
the council). 
(1) The TPIA or TPSI shall keep a copy of all inspection 
reports for a minimum of 5 years from the date of successful completion 
of each phase of a site inspection. 
(2) The TPIA or TPSI shall make a copy of the inspection 
report available to the department upon request. 
(3) The TPIA or TPSI shall forward a copy of each site 
inspection report to the department whenever the industrialized builder 
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or installation permit holder fails to call for final inspection within 180 
days of the start of construction as required by §70.73. 
(4) The TPIA or TPSI shall forward a copy of each site in­
spection report to the department whenever the industrialized builder 
or installation permit holder fails to correct deviations prior to occupa­
tion of the industrialized house or building. 
§70.60. Responsibilities of the Department--Plant Certification. 
(a) Each separate [Prior to being issued decals or insignia, 
each] manufacturing facility will go through [undergo] a  certification 
inspection before decals or insignia will be released to the manufac­
turer. A change in address of a certified manufacturer will require 
review and possible recertification or partial certification inspection of 
the plant at the new location. 
(b) The plant certification inspection will be conducted by a 
certification team designated by the department. The team shall consist 
of: 
(1) a team leader, who is either a department employee, an 
engineer, or other qualified person as determined by procedures estab­
lished by the  council [Texas Industrialized Building Code Council]; 
and 
(2) one or more department inspectors or third party in­
spectors. 
(c) [(b)] The team leader may not be an employee of the third 
party inspection agency (TPIA) responsible for regular in-plant inspec­
tions of the manufacturer or the design review agency (DRA) respon­
sible for review of the manufacturer’s design package. The following 
persons may not solicit, offer, or agree to provide future design review 
or in-plant inspection services for the manufacturer prior to the manu­
facturer completing all certification requirements: 
(1) an agency other than the manufacturer’s current TPIA 
or DRA that provides a certification team member; and 
(2) any team member that is not employed by the manufac­
turer’s current TPIA or DRA. 
(d) [(c)] The inspection shall be conducted in accordance with 
the procedures established by the council [Texas Industrialized Build­
ing Code Council]. A certification inspection has two primary pur­
poses: 
(1) to verify that the manufacturer is capable of produc­
ing modules or modular components that comply with the law and the 
rules, mandatory building codes, and approved design package; and 
(2)  to verify that the  manufacturer’s approved compliance 
control program will ensure compliance now and in the future. 
(e) [(d)] The team will become familiar with all aspects of the 
manufacturer’s approved design package. Structures on the produc­
tion line will be checked to assure that failures to conform located by 
the certification team are being located by the plant compliance control 
program and are being corrected by the plant personnel. The certifica­
tion team will work closely with the plant compliance control person­
nel to assure that the approved design package and compliance con­
trol manuals for the facility are clearly understood and followed. If 
deemed necessary by the certification team, a representative of the de­
sign review agency must be present during the inspection. At least one 
module or modular component containing all systems, or a combina­
tion of modules or modular components containing all systems, shall 
be observed during all phases of construction. The team must inspect 
all modules or modular components in the production line for Texas 
during the certification. The plant certification inspection will termi­
nate when the certification team has fully evaluated all aspects of the 
manufacturing facility. 
(f) [(e)] The  certification team will issue a plant certification, 
or facility evaluation, report to the manufacturer when the department 
has determined that the manufacturer has met the requirements for cer­
tification. A copy of the plant certification report will also be forwarded 
to the third party inspection agency responsible for in-plant inspections. 
The manufacturer and third party inspection agency will be responsible 
for ensuring that all conditions of certification as outlined in the certifi ­
cation report are met. The manufacturer must keep a copy of this report 
in their permanent records. The report will contain, at a minimum, the 
following information: 
(1) the name and address of the manufacturer; 
(2) the names and titles of personnel performing the certi­
fication inspection; 
(3) the serial or identification numbers of the modules or 
modular components inspected; 
(4) a list of nonconformances observed on the modules or 
modular components inspected (with appropriate design package ref­
erences) and corrective action taken in each  case;  
(5) a list of deviations from the approved compliance con­
trol procedures (with section or manual references) observed during the 
certification inspection with the corrective action taken in each case; 
(6) a list of conditions of certification with which the man­
ufacturer must comply to maintain the certification; 
(7) the date of certification; 
(8) the following statement: "This report concludes that 
(name of agency), after evaluating the facility, certifies that (name of 
factory) of (city) is capable of producing (industrialized housing and 
buildings or modular components) in accordance with the approved 
building system and compliance control manuals on file in the manu­
facturing facility and in compliance with the requirements of the Texas 
Industrialized Building Code Council"; and 
(9) the signature of an authorized department employee. 
(g) [(f)] If the department determines that the manufacturer is 
not capable of meeting the certification requirements or that the manu­
facturer is unable to complete the certification inspection requirements, 
then the certification team will issue a non-compliance report. The 
non-compliance report will detail the specific areas in which the manu­
facturer was found to be deficient and may make recommendations for 
improvement. 
(h) [(g)] If any personnel of a design review agency or third 
party inspection agency participate as members of a certification team, 
the agency is considered a participant in the certification team and is re­
sponsible for compliance with Texas Occupations Code, Chapter 1202, 
rules adopted by the commission, and decision, actions, and interpre­
tations of the council in performing the certification, inspection and 
related activities. 
§70.61. Responsibilities of the Department--Monitoring Inspections. 
(a) The department shall monitor and evaluate the perfor­
mance of third party inspection agencies, third party inspectors, third 
party site inspectors, and design review agencies in accordance with 
procedures set by the council, and make performance reports and 
recommendations to the council as may be necessary. 
(b) The manufacturer shall reimburse the department an 
hourly monitoring fee for expenses incurred outside headquarters in 
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monitoring the performance of the third party inspection agency or 
third party inspector. 
(c) The industrialized builder or the REF builder shall reim­
burse the department an hourly monitoring fee for expenses incurred 
outside headquarters in monitoring the performance of the third party 
inspection agency, third party inspector, or third party site inspector. 
(d) The design review agency shall reimburse the department 
an hourly monitoring fee for expenses incurred outside headquarters in 
monitoring the performance of the agency. 
§70.62. Responsibilities of the Local Building Official--[Building 
Site] Inspections. 
(a) Installation inspections. When the installation [building] 
site is within a municipality that has a building inspection agency or 
department, the local building official will inspect all on-site construc­
tion and the attachment of the structure to the foundation to assure com­
pletion and attachment in accordance with the approved design pack­
age, the engineered foundation system, any unique on-site details, and 
the mandatory building codes. [and any unique foundation system or 
on-site details.] As  a  minimum the local building official shall: 
(1) perform an overall visual inspection for obvious non­
conformity to the approved design manual, the engineered foundation 
system, any unique on-site details, and the mandatory building code; 
[applicable code,] 
(2) require final inspections along with any tests that 
[which] are required by the approved installation instructions, on-site 
construction documentation, and/or the mandatory building code; 
[applicable code, and] 
(3) require the correction of deficiencies identified by the 
tests or discovered in [final] inspections; and 
(4) issue a certificate of occupancy in accordance with lo­
cally adopted rules and regulations. 
(b) Site built REFs. When an REF is constructed within a mu­
nicipality that has a building inspection agency or department, the local 
building official will inspect all construction to assure completion in 
accordance with the approved construction documents in accordance 
with §70.70(b) and other construction documentation in accordance 
with §70.70(e). 
[(2) notify the executive director of any damage to a mod­
ule or modular component resulting from transportation to, or han­
dling at, the building site which is not corrected by the industrialized 
builder; notify the executive director of any noncompliance to, or devi­
ation from, the approved building system or applicable code; and report 
to the executive director any violation of these rules and regulations. 
These notices and reports shall be submitted by certified mail.] 
§70.63. Council’s Responsibilities--Compliance Disputes. 
(a) The council shall resolve any dispute, disagreement, or dif­
ference of opinion between the design review agency (or department 
when acting as a design review agency) and a local building official as 
to whether the approved design package meets or exceeds the require­
ments of the mandatory building codes set forth in this chapter. The 
council’s decision [shall be timely made and] shall be binding on all 
parties. 
(b) Questions concerning the code compliance of an approved 
design package shall be raised prior to issuance of a building permit. 
The local building official shall forward in writing to the executive di­
rector any instances where it is found that the approved design package 
for a building to be located within his municipality does not meet the 
mandatory building codes adopted in this chapter. The documentation 
shall specify the code sections and the reasons why the design package 
fails to meet the mandatory building codes. 
(1) If the approved design package is found to be in com­
pliance, then the executive director shall notify all concerned parties 
and the local building official shall issue a building permit. 
(2) If the approved design package is not in compliance, 
then the executive director shall notify all concerned parties and the in­
dustrialized builder or manufacturer shall bring the building into com­
pliance with the mandatory building codes. 
(3) If the building official, industrialized builder, or manu­
facturer disagrees with the decision of the executive director, then the 
council shall determine at the next scheduled meeting if the approved 
design package complies with the mandatory building codes. The de­
cision of the council shall be binding on all parties. 
[(b) If the local building official thinks the approved design 
package or unique on-site construction documentation does not meet 
the code requirements of this chapter, this opinion shall be forwarded 
in writing to the executive director at the department’s Austin office 
within seven working days following the filing of an application for a 
building permit and prior to issuance of the building permit. This writ­
ten opinion shall set forth specifically those code sections for which the 
noncompliance allegedly exists and the specific reasons the local build­
ing official thinks the design package or unique on-site construction 
documentation fails to meet the code requirements. The local building 
official shall submit 15 copies of the written opinion. The executive 
director will submit the local building official’s opinion and reasons to 
the council within three working days following receipt. The council 
shall determine at the next scheduled meeting, not to exceed 45 days, 
whether or not the design package or unique on-site construction docu­
mentation meets the mandatory state code requirements and shall notify 
the local building official and the executive director in writing. If the 
design package or on-site construction documentation is determined by 
the council to meet the code requirements, the local building official 
shall issue a building permit. Questions concerning the code compli­
ance of a design package or on-site construction documentation must 
be raised prior to the issuance of a building permit and, once a local 
building permit is issued, the local building official shall not stop any 
on-site construction due to questions about the approved design pack­
age or on-site construction documentation.] 
(c) The executive director shall attempt to resolve [If] a  dis­
pute or difference of opinion concerning the code compliance of an 
approved design package or a unit under construction [arises] between 
a [the] manufacturer and the third party inspector during an in-plant 
inspection. Disputes or differences of opinion that cannot be resolved 
by the executive director shall be forwarded [as to whether the con­
struction meets or exceeds the approved design package, the dispute or 
differences shall be resolved by the executive director. If the executive 
director is unable to resolve the dispute, then he will forward it] to  the  
council for resolution at their next scheduled meeting. The decision of 
the council shall be binding on all parties. 
(d) The executive director shall attempt to resolve a dispute or 
difference of opinion between an industrialized builder or installation 
permit holder and a local building official or third party inspector or 
third party site inspector concerning the code compliance of the con­
struction of the foundation or installation of an industrialized house or 
building. Disputes or differences of opinion that cannot be resolved 
shall be forwarded to the council at their next scheduled meeting. The 
decision of the council shall be binding on all parties. 
[(d) If a dispute or difference of opinion arises between the in­
dustrialized builder and a local building official or third party inspector 
as to whether the on-site construction meets or exceeds the approved 
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design package or unique on-site construction documentation, the dis­
pute or difference of opinion shall be resolved by the executive director. 
If the executive director is unable to resolve the dispute, then he will 
forward it to the council for resolution.] 
§70.64. Responsibilities of the Department--Proprietary Information 
Protected. 
(a) All designs, plans, specifications, compliance control pro­
grams, manuals, on-site construction instructions and documentation, 
information relating to alternate methods or materials, or any other doc­
uments submitted by a manufacturer, industrialized builder, or REF 
builder to the council, the department, or local building official are 
proprietary information and shall only be used for purposes of assur­
ing compliance with the provisions of the Industrialized Housing and 
Buildings statute [Act (the Act)] and this chapter. 
(b) The items and information set forth in subsection (a) [of 
this section] furnished by the manufacturer, industrialized builder or 
REF builder to the council, the department, or local building official, 
shall not be copied or distributed to any other person except with the 
manufacturer’s, industrialized builder’s or REF builder’s written per­
mission except as needed to assure compliance with the provisions of 
the Act, or under the direction of the Texas attorney general pursuant 
to the Texas Public Information Act, Texas Government Code, Chapter 
552. 
§70.65. Responsibilities of the Commission--Reciprocity. 
(a) Industrialized housing and buildings designed and con­
structed by a manufacturer in this state for delivery and placement on 
a building site in another state are not subject to this chapter unless the 
units are constructed under the terms of a reciprocity agreement with 
the other state. 
(b) [(a)] The [If the commission finds that the standards pre­
scribed by the statute or rules and regulations of another state meet the 
objectives of Chapter 1202 and are satisfactorily enforced by that state 
or its agents, then the] commission may enter a reciprocal agreement 
with another [that] state to authorize building inspections of industri­
alized housing [houses] or buildings constructed in that state to be per­
formed by an inspector of the equivalent regulatory agency of that state 
provided that:[.] 
(1) the commission finds that the standards prescribed by 
the statute or rules of the other state meet the objectives of Texas Oc­
cupations Code, Chapter 1202; 
(2) the commission finds that the standards are satisfacto­
rily enforced by the other state or its agents; and 
(3) the [The] standards of the other [another] state shall not 
be deemed to be adequately enforced unless the other state provides for 
immediate written notification to the executive director of suspensions 
or revocations of approvals of manufacturers by the other state. 
(c) [(b)] If the commission enters a reciprocity agreement with 
another state, then the commission will accept industrialized housing 
and buildings which have been inspected by the reciprocal state and 
which have the appropriate decal, label, or insignia of the reciprocal 
state. Manufacturers in the reciprocal state who construct industrial­
ized housing and buildings for Texas will be subject to the following. 
(1) Manufacturers must be registered in Texas in accor­
dance with §70.20. The manufacturer must submit evidence that its 
building system and compliance control program have been approved 
by the reciprocal state. The executive director shall verify the approval 
and maintain a list of manufacturers approved under the terms of the 
reciprocity agreement. 
(2) Industrialized housing, buildings, modules, and modu­
lar components will be constructed in accordance with the codes ref­
erenced in §70.100 and any amendments to those codes in accordance 
with §70.101. The code used will be determined in accordance with 
§70.102. 
(3) Review and approval of the manufacturer’s design 
package will be in accordance with §70.70 except that the reciprocity 
agreement with the reciprocal state will accept the compliance control 
program approved by the reciprocal state for that manufacturer. All 
inspections performed by the reciprocal state must be in accordance 
with documents reviewed and approved by a council approved design 
review agency or the department when acting as a design review 
agency. 
(4) The manufacturer will assign a Texas decal or insignia 
to each module or modular component for Texas in accordance with 
§70.77. The Texas decal or insignia will be placed in the vicinity of the 
decal, label, or insignia of the reciprocal state. 
(5) The manufacturer will permanently attach a data plate 
to each industrialized house or building in accordance with §70.71. 
(6) The manufacturer will submit a monthly report to the 
executive director in accordance with §70.50. 
(d) [(c)] If the commission determines that the standards for 
the manufacture and inspection of industrialized housing and buildings 
in a reciprocal state, with which the commission has entered a recip­
rocal agreement, do not meet the objectives of Chapter 1202 or are 
not being enforced by the reciprocal state, then the commission shall 
suspend or revoke the reciprocal agreement. The reciprocal state and 
affected manufacturers will receive written notification of the reasons 
for the suspension or revocation of the agreement. 
§70.70. Responsibilities of the Registrants--Manufacturer’s Design 
Package. 
(a) Review and approval. The manufacturer’s design package 
and the REF builder’s construction documents must be reviewed and 
approved in accordance with the following. 
(1) The manufacturer or REF builder shall [must] select a  
council approved design review agency (DRA) to perform all required 
review and evaluation of plans, designs, specifications, compliance 
control, and on-site construction documentation, etc. This selection 
shall be made in writing to the executive director and will state the 
name, address, and registration number of the design review agency 
selected. 
(2) An approved DRA shall review all designs, plans, spec­
ifications, calculations, compliance control programs, on-site construc­
tion documentation or specifications, and other documents as necessary 
to assure compliance with the mandatory building codes in accordance 
with the interpretations, instructions, and determinations of the coun­
cil. 
(A) The reviews are to be performed or directly super­
vised by the DRA’s certified plans reviewers for the discipline (electri­
cal, plumbing, mechanical, structural, building planning, or fire safety) 
as listed and approved in the agency’s organizational chart. A DRA’s 
plans reviewers must be certified pursuant to the criteria established by 
the council as set forth in §70.22. 
(B) The [department or] DRA will obtain from the 
manufacturer or REF builder all [such] information [as is] necessary 
to assure that the manufacturer’s designs and procedures are in com­
pliance with the mandatory building codes and the sections in this 
chapter. 
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(3) All documents shall have [all] pages numbered and ar­
ranged in accordance with a table of contents. The floor plans shall 
have no scale smaller than 1/8th inch equals one foot. All documents 
shall be identified to indicate the manufacturer’s or REF builder’s name 
and registered physical address. 
(4) The DRA will signify approval of a drawing, specifica­
tion, calculation, or any other document, including revisions and addi­
tions, in the manufacturer’s design package and in the REF builder’s 
construction documents by applying the council’s stamp to each page. 
(A) An alternate council stamp as approved by the 
council may be used on all designs, plans, specifications, calculations, 
and other documentation with the exception of the first or cover page  
and the table of contents or index pages of the design package. 
(B) The original council stamp with original signature 
will be required on the first or cover page and the table of contents or 
index pages of the design package [these pages]. 
(C) The signature on the original council stamp must 
be the signature of the manager or chief executive officer of the  DRA.  
The manager or chief executive officer of the DRA must be licensed in 
the State of Texas as a professional engineer or architect in accordance 
with the criteria for approval of DRA’s established by the council. 
(D) The stamp shall not be placed on any designs, plans, 
or specifications that [which] do not meet the requirements of the appli­
cable mandatory building codes or the requirements of these sections. 
(E) The DRA shall forward a copy of all approved doc­
uments to the department within 5 days of approval and shall forward 
one approved copy to the manufacturer or the REF builder. 
(F) The [manufacturer and the] DRA shall keep copies 
of all [the] approved documents for a minimum of 5 years from the 
date that these documents are superseded by adoption of later editions 
of the mandatory building codes and make a copy of these documents 
available to the department upon request. 
(G) The manufacturer shall keep a copy of all approved 
documents for a minimum of ten years from the date the last unit con­
structed from the documents is shipped and make a copy of these doc­
uments available to the department [Department] upon request. [The 
DRA shall keep a copy on file of all approved documents for a mini­
mum of five years from the date that these documents are superseded 
by adoption of later editions of the mandatory building codes and make 
a copy of these documents available to the Department upon request.] 
(H) The REF builder shall keep a copy of all approved 
construction documents for a minimum of 10 years from the date of 
completion of the units covered by the documents and make a copy of 
these documents available to the department upon request. 
(I) The manufacturer or the REF builder shall make a 
copy of all approved documents available to the person performing 
[in-plant] inspections. [A DRA will forward one approved copy of the 
design package, including additions and revisions, to the department 
within five days of approval and will return one approved copy to the 
manufacturer.] 
(5) [Approvals dated before the effective date of the adop­
tion of the codes in §70.100 are not valid for industrialized housing, 
buildings, modules, and modular components constructed after the ef­
fective date of adoption unless steps are taken to transition the approval 
to the new code editions in accordance with subparagraphs (B) and (C) 
of this paragraph.] Manufacturers and REF builders will be notified of 
the change in code editions 180 days before the effective date of the 
change. Manufacturers or REF builders who wish to continue building 
to previously approved documents must resubmit these documents to 
their DRA for review and approval to the new code editions. Only doc­
uments that meet the new code editions may be approved. Approval 
of these documents will be evidenced by application of a new approval 
date and the council’s stamp of approval to each document. 
(A) All construction begun on or after effective date of 
adoption of the new code editions must comply with the new code edi­
tions and be constructed in accordance with design packages approved 
to the new code editions. 
(B) Construction to plans approved to the old code edi­
tions begun prior to effective date of adoption of the new code editions, 
or prior to the manufacturer’s effective transition date, must be com­
pleted, inspected by a Texas approved inspector, and labeled (TX decal 
must be attached to the unit) within 180 days of the adoption of the new 
code editions, or the unit shall not be eligible for a Texas decal. 
(C) A [The] manufacturer may [make the] transition 
from the current code edition to the new code edition as follows [in 
any of the following ways]. 
(i) [(A)] The approval date on all documents in the 
manufacturer’s design package will be on or after the effective date of 
adoption of the new edition of the codes in §70.100. Approvals dated 
before the effective date of adoption of the codes in §70.100 will no 
longer be valid for new construction by the manufacturer. 
(ii) [(B)] The manufacturer may transition approval 
of documents in his design package any time within the 180 days prior 
to the effective date of the adoption of the new editions of the codes. 
The manufacturer must notify the department in writing of the effective 
date of transition. All documents approved on or after that date shall be 
to the new editions of the codes. All previously approved supporting 
documentation, such as compliance control manuals, system calcula­
tions, etc., must be resubmitted to the DRA for review and approval to 
the new code editions and must be approved as of the effective date of 
transition specified by the manufacturer. Approvals dated before the 
transition date of adoption of the codes in §70.100 will no longer be 
valid for new construction by the manufacturer. 
[(C) The manufacturer may submit a written descrip­
tion of any other method of transition to the department for approval.] 
(6) A DRA may withdraw the approval of any document 
whenever the approval is later found to be in violation of code require­
ments or the rules and regulations in this chapter. Notice of the with­
drawal of the approval shall be in writing and shall set forth the reasons 
for the withdrawal. Any withdrawal of approval shall have prospective 
effect only, except for life safety items. 
[(7) The DRA shall reimburse the department an hourly 
monitoring fee for expenses incurred outside headquarters in monitor­
ing the performance of the DRA.] 
(7) [(8)] A DRA may not revise or correct documents sub­
mitted for review and approval by the manufacturer or REF builder 
except as provided in this subsection. DRAs [or the department acting 
as a DRA] may make red ink corrections to documents provided the 
corrections meet all of the following criteria: 
(A) limited to corrections of minor deviations; 
(B) the corrected items can be verified by reference to 
prescriptive code requirements; 
(C) the change does not involve any change of design 
or require design; 
(D) the red ink correction is valid for 10 working days 
and may not be extended; and 
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(E) the corrections must be numbered and initialed by 
the DRA and the statement, "As noted with (number) corrections" shall 
appear near the stamp of the council with the number of corrections 
entered. 
(b) In-plant documentation for manufacturers and construc­
tion documents for REF builders. The manufacturer and REF builder 
shall provide the DRA the documentation necessary to demonstrate 
compliance with the mandatory building codes in §70.100 and §70.101. 
At a minimum the documentation shall include the following [The 
manufacturer shall provide the DRA in-plant documentation that must, 
at the minimum, contain the following]: 
(1) specifications or detail drawings for all materials, de­
vices, appliances, equipment, and fasteners used in construction, in­
cluding listings and evaluation reports for materials or methods of con­
struction where required by the mandatory building code or to demon­
strate compliance of an approved alternate material or method of con­
struction in accordance with §70.103; 
(2) detailed drawings of all assemblies and components 
(with cross-sections as necessary to identify major building compo­
nents); 
(3) floor plans for all models and options; 
(4) electrical schematics for all models and options; 
(5) water system and drain-waste-vent system drawings for 
all models and options; 
(6) gas piping system drawings for all models and options; 
tions; 
(7) mechanical system drawings for all models and op­
(8) fire protection, fire safety, and exit details; 
(9) energy compliance [thermal resistance] details; 
(10) heating, ventilation, and air conditioning details; 
(11) structural, thermal, and electrical load calculations; 
(12) weather resistance details; 
(13) condensation protection details; 
(14) decay protection details; 
(15) insect and vermin protection details; 
(16) fastening schedule; 
(17) assembly and connection instructions for all compo­
nents, materials, devices, equipment, and appliances; 
(18) together on either the floor plan or [on] the cover or 
title sheet for each model or project in a title block format: 
(A) name and date of applicable codes; 
(B) identification of permissible type of gas for appli­
ances; 
(C) maximum snow load (roof) (psf); 
(D) maximum wind speed (mph) and exposure; 
(E) seismic design criteria; 
(F) occupancy/use group type; 
(G) construction type; 
(H) special conditions and/or limitations; 
(I) the location of the data plate on the building or 
dwelling unit; and 
(J) the location of the decal or insignia on each module 
or modular component, or for REF builders, the location of the decal 
on the building; 
(19) compliance control manual (reference subsection (c) 
[of this section]); and 
(20) on-site construction documentation (reference subsec­
tion (d) [of this section]). 
(c) Compliance control program for manufacturers.  The  
utilization of mass production techniques and assembly line methods 
in the construction of industrialized housing, buildings, modules, 
and modular components along with the fact that a large part of 
such construction cannot be inspected at the ultimate building site, 
requires manufacturers to develop an adequate compliance control 
program to assure that these structures meet or exceed mandatory code 
requirements and are in compliance with the rules and regulations of 
this chapter. The compliance control program shall be documented 
in the form of a manual that must be approved by the design review 
agency [or the department]. The council may waive the compliance 
control program as set forth in the rules upon written request from the 
manufacturer. Waiver of the compliance control program shall require 
that each module or modular component be individually inspected at 
each and every stage of the manufacturing process. The manufacturer 
shall provide the design review agency a compliance control manual 
that must, at the minimum, contain the following: 
(1) a table of contents; 
(2) a chart indicating the manufacturer’s organizational 
structure to assure compliance and to assure that the compliance con­
trol staff shall maintain independence from the production personnel; 
(3) a statement that defines the obligation, responsibility, 
and authority for the manufacturer’s compliance control program; 
(4) identification of compliance control personnel, their 
accountability by position, responsibility for inspections, method 
of marking nonconformances observed, and system for assuring 
corrections are made; 
(5) materials handling methods, including inspection 
checklists, for receiving materials and methods for marking and 
removing rejected materials both upon receipt and from the production 
line. The area for rejected materials must be clearly indicated to assure 
that such material is not used; 
(6) a description of an identification system to mark each  
individual module, or modular component, at the first stage of produc­
tion to assure appropriate inspection and rechecking of any deviation 
corrections; 
(7) a diagram of the manufacturing sequence with the plant 
layout, including a description of the activities to be performed along 
with a listing of those that may be performed at one or more stations; 
(8) an inspection checklist including: 
(A) a list of inspections to be made at each production 
station; and 
(B) accept/reject criteria (each significant dimension 
and component should be given tolerances); 
(C) an energy compliance checklist that enumerates the 
energy code-compliance features of the module or modules and in­
cludes a signature space for the compliance control inspector or man­
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ager. A copy of this checklist shall be shipped with the module or 
modules. 
(9) step-by-step test procedures, a description of the station 
at which each production test is performed, a description of required 
testing equipment, and procedures for periodic checking, recalibration, 
and readjustment of test equipment. Procedures shall be included for, 
but not limited to, electrical tests as specified in the National Electrical 
Code, Article 550-17, gas supply pressure tests, water supply pressure 
tests, drain-waste-vent system tests, concrete slump tests, and concrete 
strength tests; 
(10) storage procedures for completed structures at the 
plant and for any other locations prior to installation; 
(11) a statement indicating the person who is responsible 
for compliance control at each manufacturing facility and who will as­
sume responsibility for decals and insignia, application of the decals 
and insignia, and the reporting procedure; 
(12) a procedure for maintaining reliable, retrievable 
records of the inspections performed, decal and insignia numbers 
assigned, the deficiencies and how they were corrected, and the site to 
which the modules or modular components were transported; 
(13) procedures and information to demonstrate how the 
modules and modular components are to be transported to the building 
site so that damage will not occur or that compliance deviations will not 
result (actual transportation without damage or deviation is evidence 
sufficient to justify the method); and 
(14) procedures that assure that the compliance control 
procedures are complied with on all regulated structures. As a min­
imum, regulated structures must be identified prior to commencing 
construction. 
(d) On-site construction specifications or documentation for 
manufacturers. All  work  to be performed on the building site shall be 
specifically identified and distinguished from construction to be per­
formed in the manufacturing facility, e.g., assembly and connection of 
all modules, modular components, systems, equipment, and appliances 
and attachment to the foundation system. The work to be performed 
on-site shall be described in detail in documents (architectural sheets, 
specifications, instructions, etc.) which shall be made available to the 
builder for use at the site and provided as required for review and in­
spection to the agency having local authority. The manufacturer shall 
provide the design review agency on-site construction documentation 
which must, at the minimum, contain the following: 
(1) critical load points for attachment of the house or build­
ing or component to the foundation; 
(2) details for module to module or modular component as­
sembly and connection; 
(3) minimum requirements for connection and attachment 
of all modules and modular components to the foundation system; 
(4) firestopping and draftstopping details; 
(5) details for fire exits, balconies, walkways, and other 
site-built attachments; 
(6) exterior weatherproofing details; 
(7) details for thermal, condensation, decay, corrosion, and 
insect protection; 
(8) electrical, mechanical, heating, cooling, and plumbing 
system completion details; 
(9) electrical, mechanical, heating, cooling, and plumbing 
system test procedures; 
(10) fire safety provisions; and 
(11) specifications and instructions for cooling equipment, 
and complete information necessary to calculate sensible heat gain 
along with information on the sizing of the air distribution system, if 
applicable, and the R values of insulation in the ceiling, walls, and 
floors. 
(e) Other construction documentation for REF builders. Con­
struction documentation for the foundation and site specific elements, 
such as ramps and stairs, of the site built REFs shall be reviewed and 
approved by the DRA, the local building official, or, in areas where the 
building site is outside a municipality or within a municipality with no 
building department or agency, by the school district. At a minimum 
the documentation shall include all construction documentation neces­
sary to complete the building at the first commercial site including a 
foundation system design meeting the requirements of §70.73(g). The 
use of ground anchors shall comply with §70.73(h). 
[(e) Foundation system designs. A licensed professional engi­
neer (or architect for one and two family dwellings or buildings having 
one story and total floor area of 5,000 square feet or less) shall design 
and seal the foundation systems for each industrialized house or build­
ing. Review by a DRA is not needed or required. A municipality that 
regulates the on-site construction or installation of industrialized hous­
ing or buildings may require and review the foundation system design 
for compliance with the mandatory building code. Foundation system 
designs shall comply with the mandatory building code referenced in 
§70.100 and §70.101 and shall contain complete details for the con­
struction and attachment of the house or building on the foundation, 
including, but not limited to the following:] 
[(1) address or area for which the foundation is suitable;] 
[(2) minimum load specifications, including wind loads, 
seismic design loads, soil bearing capacity, and if the foundation is de
signed for expansive soils;] 
[(3) site preparation details;] 
[(4) material specifications;] 
[(5) requirements for corrosion resistance, protection 
against decay, and termite resistance;] 
[(6) size, configuration, and depth below grade of all foot
ings, piers, and slabs including, but not limited to, details of concrete 
­
­
reinforcement, spacing of footings and piers, capping of piers, and mor­
tar or concrete fill requirements for piers;] 
[(7) fastening requirements, including, but not limited to, 
size, spacing, and corrosion resistance;] 
[(8) requirements for surface drainage; and] 
[(9) details for enclosure of the crawl space, including de­
tails for ventilation and access.] 
[(f) Unique on-site details. If the industrialized builder will 
add unique on-site details, or if the details provided by the manufac­
turer for completing a house or building on site are incomplete or not 
suitable for the installation site, then a licensed Texas professional engi­
neer (or architect for one and two family dwellings or buildings having 
one story and total floor area of 5,000 square feet or less) shall design 
and seal the unique on-site details and review by a DRA is not needed 
or required. Unique on-site details shall comply with the mandatory 
building code referenced in §70.100 and §70.101. A municipality that 
regulates the on-site construction or installation of industrialized hous-
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ing or buildings may require and review the unique on-site details for 
compliance with the mandatory building code.] 
(f) [(g)] Non-site specific buildings. Whenever the manufac­
turer does not know, at the time of construction, where the building 
is to be placed, in lieu of providing the site specific construction de­
tails or typical site construction details as required in subsection (d) [of 
this section], the manufacturer may provide special conditions and/or 
limitations on the placement of the building. These special conditions 
and/or limitations will serve to alert the local building official of items, 
such as handicapped accessibility and placement of the building on the 
property, which the local building official may need to verify for con­
formance to the mandatory building codes. Certain site-related details, 
such as module to module connections, must still be provided by the 
manufacturer. It is the responsibility of the DRA to verify that such 
site-related details are included in the manufacturer’s approved design 
package. 
§70.71. Responsibilities of the Registrants--Data Plates. 
(a) The manufacturer shall [will] attach a data plate to each 
dwelling unit of a residential structure containing industrialized hous­
ing and buildings modules and to each appropriate unit of a commercial 
structure containing industrialized housing and buildings modules. 
(b) The REF builder shall attach a data plate to each site built 
REF. 
(c) The data plate shall [must] be made of a material t hat w ill  
not deteriorate over time and be permanently placed so that it cannot 
be removed without destruction. The data plate shall be placed in an 
easily accessible location as designated on the floor plan or on the cover 
or title sheet for each model or project. The data plate shall not be 
located on any readily removable item such as a cabinet door or similar 
component. Location of the data plate on the cover of the electrical 
distribution panel is acceptable. 
(d) [(b)] The data plate must contain, as a minimum, the fol­
lowing information: 
(1) the manufacturer’s or REF builder’s name, registration 
number, and address; 
(2) for manufacturers, the serial or identification number 
of the unit; for REF builders an identification or project number for the 
building; 
(3) the State decal numbers; 
(4) the name and date of applicable codes; 
(5) an identification of permissible type of gas for appli­
ances; 
(6) the maximum snow load (roof) (psf); 
(7) the maximum wind speed (mph) and exposure; 
(8) the seismic design criteria; 
(9) the occupancy/use group type; 
(10) the construction type; and 
(11) special conditions and/or limitations. 
(e) [(c)] All modular components shall be marked with, or oth­
erwise have permanently affixed, a data plate containing the following 
information: 
(1) the manufacturer’s name, registration number, and ad­
dress; 
(2) the serial or identification number of the component or 
components; 
(3) the State insignia number or numbers; 
(4) the name and date of applicable codes; 
(5) the design loads for the component; and 
(6) any special conditions of use for the component. 
(f) [(d)] The information required in subsection (c) [of this 
section] may be placed in the crate in which the component or compo­
nents are shipped or on a tag attached to the crate or to the component 
if the component is such that the information may not be marked or 
permanently affixed to the component. 
§70.72. Responsibilities of the Registrants--In-plant Inspection. 
(a) The manufacturer shall designate in writing to the depart­
ment the third party inspection agency that will be performing in-plant 
inspections. A manufacturer may designate more than one third party 
inspection agency to perform in-plant inspections. However, once an 
agency has begun the in-plant inspection on the modules for a project 
or building, the manufacturer may not change inspection agencies for 
that project or building 
(b) The TPIA/TPI shall conduct announced or unannounced 
inspections at the manufacturing facility at reasonable, but varying, in­
tervals to review any and all aspects of the manufacturer’s production 
and compliance control program. It is the manufacturer’s responsibil­
ity to assure that the inspections are accomplished as outlined in this 
subsection. The department will determine the frequency of modular 
component inspections. 
(1) The TPIA/TPI shall conduct inspections in accordance 
with procedures established by the council. 
(2) Inspection of every visible aspect of every module shall 
normally be made at least at one point prior to completion of the struc­
tural, plumbing, mechanical, or electrical phases. The department will 
determine the frequency of modular component inspections. 
(3) Inspection of system testing shall be made at least once 
every third inspection. Inspection of a of the energy compliance design 
shall be made at every inspection. Exception: For buildings that are not 
required to meet the envelope requirements of the mandatory energy 
code, inspection of the energy compliance design shall be made at least 
once every 3rd inspection. 
(c) Inspections at the manufacturing facility shall be increased 
in frequency as required by procedures established by the council or as 
necessary to assure that the manufacturer is performing in accordance 
with the approved compliance control manual. 
(d) Third party inspection agencies shall provide the depart­
ment a written schedule of inspections a minimum of seven days prior 
to the inspection. If the inspection must be rescheduled for any rea­
son, the TPIA must immediately inform the department of the schedule 
change. 
(e) The TPI/TPIA shall notify the manufacturer when an in­
spection shows that the manufacturer is not constructing structures or 
portions of structures in accordance with the approved design package 
or conducting compliance control inspections in accordance with the 
procedures in the approved design package. All deviations shall be 
documented by the TPI on the in-plant inspection report in accordance 
with the procedures approved by the council. 
(f) The TPIA shall furnish the manufacturer a copy of the in­
spection report upon completion of the in-plant inspection. The report 
must be kept in the manufacturer’s file at least five years and a copy 
shall be provided to the department upon request. 
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§70.73. Responsibilities of the Registrants--Building Site Construc-
tion and Inspections. 
(a) Industrialized housing shall be installed on a permanent 
foundation system. 
(b) The initial construction and inspection of a site built REF 
at the 1st commercial site falls under the provisions of §70.79. Subse­
quent installation of REFs shall comply with this section. 
(c) Responsibility for building site construction. The indus­
trialized builder or installation permit holder shall be responsible for 
assuring that the foundation and the installation of an industrialized 
house, building, or site built REF complies with the manufacturer’s or 
REF builder’s on-site construction specifications or documentation that 
have been approved in accordance with §70.70, any unique on-site con­
struction details, the engineered foundation design, and the mandatory 
building codes. 
(1) The industrialized builder or installation permit holder 
is responsible for assuring that all sub-contractors are licensed as re­
quired by applicable state law. 
(2) The industrialized builder is not responsible for con­
struction performed by the installation permit holder as specified on 
the installation permit application submitted to the department. Con­
struction not covered by the installation permit is the responsibility of 
the industrialized builder. 
(3) The installation permit holder is responsible only for 
the construction specified on the installation permit application sub­
mitted to the department. 
(d) [(a)] Responsibility for inspections within jurisdiction of 
a municipality. When the building site is within a municipality that has 
a building inspection agency or department, the local building official 
will inspect all on-site construction done at the site and the attachment 
of the structure to the [permanent] foundation to assure completion and 
attachment in accordance with the documents approved in accordance 
with §70.70, [design package, the on-site construction documentation,] 
the foundation system design, [and] any unique on-site construction 
details, and the mandatory building codes. 
(1) A municipality that regulates the on-site construction 
or installation of industrialized housing or buildings may require and 
review, for compliance with the mandatory building codes, a complete 
set of plans and specifications, including the foundation system design 
and any unique on-site construction details. 
(2) The industrialized builder or installation permit holder 
shall not permit occupation of, or release for occupation, the industri­
alized house or building unless approved by the municipality. 
(e) [(b)] Responsibility for inspections outside the jurisdiction 
of a municipality or within a municipality without a building inspec­
tion agency or department. When the building site is outside a mu­
nicipality, or within a municipality that has no building department or 
agency, a third party inspector or site inspector will perform the re­
quired inspections in accordance with this section and the inspection 
procedures established by the council [Texas Industrialized Building 
Code Council] to assure completion and attachment in accordance with 
the documents approved in accordance with §70.70, [design package, 
the on-site construction documentation,] the foundation system design, 
and any unique on-site construction details. 
(1) The on-site inspection is normally accomplished in 
three phases: foundation inspection, set inspection, and final inspec­
tion. The foundation inspection shall be performed before the concrete 
is poured. 
(2) The final inspection shall be completed within 180 days 
of the start of construction. The department may grant an extension 
upon receipt of a written request that demonstrates a justifiable cause. 
(3) [(1)] Site inspections are required for the  first installa­
tion of all industrialized housing and permanent industrialized build­
ings [installed outside the jurisdiction of a municipality]. Exception: 
Site inspections are not required for the installation of unoccupied in­
dustrialized buildings not open to the public, such as communication 
equipment shelters, that are not also classified as a hazardous occu­
pancy by the mandatory building code. 
(4) [(2)] Site inspections are required for industrialized 
buildings that are designed to be moved from one commercial site to 
another commercial site [and that are installed outside the jurisdiction 
of a municipality] if the buildings are used as a school or place of reli­
gious worship. 
(5) Site inspections are required for subsequent installa­
tions of site built REFs. 
(6) [(3)] The  industrialized builder, or installation permit 
holder, is responsible for scheduling each phase of the inspection with 
the [third party] inspector. Additional inspections will be scheduled as 
required for larger structures and to correct discrepancies. The indus­
trialized builder, or installation permit holder, may utilize a different 
[third party] inspector for different projects, but may not change the 
inspector for a project once started without the written approval of the 
department. 
(7) The inspector shall provide the industrialized builder 
or installation permit holder a copy of the site inspection report upon 
completion of each phase of the inspection. If the inspector finds a 
structure, or any part thereof, does not meet the approved design pack­
age, the mandatory building codes, the engineered foundation plans, or 
the engineered on-site construction details, then the inspection report 
shall include a list of violations. The industrialized builder or instal­
lation permit holder is responsible for assuring that all violations are 
corrected.[, shall keep a copy for a minimum of five years from the 
date of successful completion of the final inspection, and make a copy 
of the inspection report available to the department upon request. The 
report shall be on the form and in the format required by the department 
and the Texas Industrialized Building Code Council.] 
(8) The industrialized builder, or installation permit holder, 
shall not permit occupancy, or release the house or building for occupa­
tion, until a successful final inspection has been completed. A final in­
spection report shall be issued showing no outstanding violations prior 
to occupation, or release for occupation, of the house or building. Ex­
ception: Occupancy of the house or building may be allowed provided 
the outstanding violations are not life safety issues or are non-structural 
in nature and the industrialized builder or installation permit holder 
agrees to correct the outstanding violations within 90 days of occu­
pancy. Examples of life safety issues may include violations related to 
the structural adequacy of the house, building or foundation, plumbing 
violations, and violations related to the installation of the HVAC equip­
ment. 
(A) A successful final inspection means that all on-site 
construction has been completed, that all violations have been cor­
rected, and that the construction has been found to be in compliance 
with the mandatory building codes, the approved on-site construction 
documentation, the engineered foundation system, and the engineered 
on-site construction documents. 
(B) The industrialized builder or installation permit 
holder shall maintain a copy of each site inspection report for a mini­
mum of ten years from the date of successful final inspection and make 
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a copy of the report available to the department upon request. The
report shall include a list of all violations and documentation from the
inspector showing that all outstanding violations have been corrected.
(C) A copy of all site inspection reports shall be given
to the owner of the house or building.
(f) [(c)] Destructive disassembly shall not be performed at the
site in order to conduct tests or inspections, nor shall there be imposed
standards or test criteria different from those required by the approved
installation instructions, on-site construction documentation, and the
applicable mandatory building code. Nondestructive disassembly may
be performed only to the extent of opening access panels and cover
plates.
(g) Foundation system designs. A licensed professional engi-
neer (or architect for one and two family dwellings or buildings having
one story and total floor area of 5,000 square feet or less) shall design
and seal the foundation systems for each industrialized house or build-
ing. Review by a DRA is not needed or required. A municipality that
regulates the on-site construction or installation of industrialized hous-
ing or buildings may review the foundation system design for compli-
ance with the mandatory building code. Foundation system designs
shall comply with the mandatory building code referenced in §70.100
and §70.101 and shall contain complete details for the construction and
attachment of the house or building on the foundation, including, but
not limited to the following:
(1) address or area for which the foundation is suitable;
(2) minimum load specifications, including wind loads,
seismic design loads, soil bearing capacity, and if the foundation is
designed for expansive soils;
(3) site preparation details;
(4) material specifications;
(5) requirements for corrosion resistance, protection
against decay, and termite resistance;
(6) size, configuration, and depth below grade of all foot-
ings, piers, and slabs including, but not limited to, details of concrete
reinforcement, spacing of footings and piers, capping of piers, andmor-
tar or concrete fill requirements for piers;
(7) fastening requirements, including, but not limited to,
size, spacing, and corrosion resistance;
(8) requirements for surface drainage; and
(9) details for enclosure of the crawl space, including de-
tails for ventilation and access.
(h) Ground anchors. The use of ground anchors in the instal-
lation of industrialized housing is not permitted. The use of ground an-
chors in the installation of industrialized buildings is allowed if deemed
appropriate by a municipality or other political subdivision. The foun-
dation design shall be prepared by a licensed professional engineer and
shall contain complete details for the construction and attachment of
the building on the foundation, including, but not limited to the follow-
ing:
(1) address or area for which the foundation is suitable, in-
cluding a soil investigative report prepared by a qualified engineer or a
description of the soil type for which the anchoring system is suitable;
(2) minimum load specifications, including wind loads,
seismic design loads, soil bearing capacity, and if the foundation is
designed for expansive soils;
(3) site preparation details;
(4) material specifications;
(5) requirements for corrosion resistance, protection
against decay, and termite resistance;
(6) size, configuration, and depth below grade of all foot-
ings and piers including spacing of footings and piers;
(7) specification and installation requirements for the tie-
down anchoring system, including specifications for corrosion resis-
tance for the ground anchors and associated tie-down system;
(8) requirements for surface drainage; and
(9) details for enclosure of the crawl space, including de-
tails for ventilation and access.
(i) Unique on-site construction details. Unique on-site con-
struction details as defined by §70.10(a) shall be designed and sealed
by a licensed Texas professional engineer (or architect for one and two
family dwellings or buildings having one story and total floor area of
5,000 square feet or less) and review by a DRA is not needed or re-
quired. The unique on-site construction details shall comply with the
mandatory building codes referenced in §70.100 and §70.101. A mu-
nicipality that regulates the on-site construction or installation of in-
dustrialized housing or buildings may require and review the unique
on-site details for compliance with the mandatory building code.
[(d) If an inspector finds a structure, or any part thereof, at the
building site to be in violation of the approved design package and/or
the unique on-site plans and specifications, the inspector shall imme-
diately post a deviation notice and notify the industrialized builder or
installation permit holder. The industrialized builder, or installation
permit holder, is responsible for assuring that all deviations are cor-
rected and inspected prior to occupation of the building.]
[(e) The industrialized builder, or installation permit holder,
shall not permit occupancy of a structure until a successful final in-
spection has been completed and a certificate of occupancy issued by
the local authorities. For industrialized housing and buildings installed
outside the jurisdiction of a municipality, the industrialized builder, or
installation permit holder, shall keep a copy of the completed inspec-
tion report for the site inspection for a minimum of ten years from the
date of successful completion of the final inspection and make a copy
of the inspection report available to the department upon request.]
§70.74. Responsibilities of the Registrants--Alterations.
(a) The manufacturer shall not alter construction of the indus-
trialized house or building from the approved design package. Indus-
trialized builders or installation permit holders shall not alter construc-
tion performed at the installation from the approved on-site construc-
tion documentation except in accordance with this section or §70.73(g)
[§70.70(e)]. Alterations of industrialized housing or buildings shall be
as specified in this section.
(b) An alteration of an industrialized house or building prior
to, or during installation, that results in a structure that does not com-
ply with the mandatory building codes is prohibited. An alteration after
installation of an industrialized building that is designed to be moved
from one commercial site to another commercial site that does not com-
ply with the mandatory building codes is prohibited. Alterations after
installation of industrialized housing or permanent industrialized build-
ings shall be in accordance with the requirements of the local building
code authorities.
(c) Ordinary repairs and work exempt from permit require-
ments as specified in the mandatory building codes referenced in
§70.100 and §70.101 shall not be considered alterations. Ordinary
repairs shall include the removal and replacement of the covering of
existing materials, elements, equipment, or fixtures using like or the
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same new materials, elements, equipment, or fixtures that serve the 
same purpose. 
(d) Alteration decals are used to recertify industrialized build­
ings designed to be moved from one commercial site to another com­
mercial site. Each decal is a ssigned to a specific module or modular 
component. The control of the decals shall remain with the department. 
The department will issue alteration decals to the third party inspection 
agency responsible for the inspections of the alterations upon applica­
tion and payment of the fee for the decal by the industrialized builder. 
By affixing the decal the industrialized builder and third party inspec­
tion agency certify that the module has been altered and inspected in 
accordance with the mandatory building codes and this section. The 
third party inspector shall not affix the decal to any module where in­
spection reveals that the building does not comply with the approved 
recertification or alteration construction documents or the mandatory 
building codes. 
(e) Alterations of industrialized housing and permanent indus­
trialized buildings. 
(1) Prior to, or during, installation outside the jurisdic-
tion of a municipality. The industrialized builder, or installation permit 
holder, shall submit the original approved construction documents for 
the house or building, as reference, along with a complete set of con­
struction documents describing a proposed alteration to a design review 
agency for approval prior to construction in accordance with the proce­
dures established by the council [Texas Industrialized Building Code 
Council ]. The design review agency responsible for review and ap­
proval of alteration construction documents for a project, industrialized 
house, or permanent industrialized building may not be changed with­
out the written approval of the department. Alterations on the house or 
building shall not begin prior to approval of the construction documents 
and shall be performed only by persons licensed to perform this work. 
Inspections of alterations shall be performed by a third party inspector 
in accordance with procedures established by the council [Texas Indus­
trialized Building Code Council]. The third party inspection agency 
responsible for inspections for a project may not be changed without 
the written approval of the department. 
(A) An alteration data plate shall be affixed to any house 
or building where the alteration results in a reclassification of the oc­
cupancy group or construction type, a change in the permissible type 
of gas required for appliances, or a change in the wind speed and ex­
posure, maximum snow (roof) load, seismic design criteria, or special 
conditions or limitations. The data plate shall contain such information 
as specified in subsection (g). 
(B) All records pertinent to the alteration, including a 
copy of the alteration data plate, shall be retained by the industrialized 
builder or installation permit holder for a minimum of 10 years from 
the date of successful completion of the final inspection and be made 
available to the department upon request. 
(C) All records pertinent to the review and approval of 
the alteration construction documents shall be retained by the DRA for 
a minimum of 5 years from the date of approval and shall be made 
available to the department [Department] upon request. 
(D) All records pertinent to the alteration inspections 
shall be retained by the TPIA for a minimum of 5 years from the com­
pletion of the alteration construction and inspections and shall be made 
available to the department upon request. 
(2) Prior to installation within the jurisdiction of a munic-
ipality. Alterations prior to installation within a jurisdiction shall be in 
accordance with paragraph (1) [of this subsection]. 
(3) During, or after, installation within the jurisdiction of 
a municipality. Approval of plans and inspection of alterations shall 
be in accordance with the permitting and inspection procedures of the 
municipality. 
(f) Recertification of industrialized buildings designed to be 
moved from one commercial site to another commercial site. An in­
dustrialized building that has been certified by application of a Texas 
decal in accordance with §70.77 and that is designed to be moved from 
one commercial site to another commercial site may be recertified in 
accordance with this section. A copy of the data plate on each building 
to be recertified shall be submitted to the DRA responsible for the plan 
review and approval of recertification and alteration documents. Re­
pairs, other than ordinary repairs as defined by the mandatory building 
codes, shall be considered alterations. The industrialized builder shall 
purchase an alteration decal from the department [Department] to affix 
to each module that is recertified or altered. The alteration decal shall 
be released only to the third party inspection agency responsible for the 
alteration inspections. 
(1) Recertification class 1: [to recertify a building that is to 
be altered where] original approved construction documents exist and 
the building has not been previously altered. The industrialized builder 
shall: 
[(A) provide the design review agency the current value 
of the building and a cost estimate for the alteration. With knowledge of 
the penalties for false statements the industrialized builder shall certify 
that the current value of the building and the cost estimate are true and 
accurate;] 
(A) [(B)] submit a copy of the original approved con­
struction documents for the building to the design review agency for 
reference purposes; 
(B) [(C)] submit a copy of the construction documents 
for alteration of the building to the design review agency for review 
and approval in accordance with the requirements established by the 
council [Texas Industrialized Building Code Council] and subsection 
(f)(6) [of this section]. The construction documents shall include the 
serial number assigned by the manufacturer and the Texas decal num­
ber or insignia number of each module or modular component; 
(C) [(D)] not begin construction of the alteration of the 
building prior to the approval of the construction documents by the 
design review agency. Construction shall be performed only by persons 
licensed to perform this work; and 
(D) [(E)] have the construction inspected by a third-
party inspector in accordance with the procedures established by the 
council [Texas Industrialized Building Code Council] and subsection 
(f)(7) [of this section]. A minimum of one rough in inspection and a 
final inspection of the alteration construction shall be required. 
(2) Recertification class 2: [to recertify a building where] 
original approved construction documents do not exist. The industri­
alized builder shall: 
(A) have a structural analysis of the existing building 
made by an engineer licensed to practice in Texas to determine the ad­
equacy of the structural systems in accordance with Chapter 16 of the 
current edition of the International Building Code adopted in §70.100. 
The industrialized builder shall submit a copy of this analysis and a set 
of plans depicting the as built construction of the building to the design 
review agency for review and approval in accordance with the require­
ments established by the council [Texas Industrialized Building Code 
Council] and with subsection (f)(6) [of this section]. These documents 
shall include the serial number assigned by the manufacturer and the 
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Texas decal or insignia number of each module or modular component 
contained in the building; 
(B) bring into compliance those areas of the building 
identified by the structural analysis and the design review agency as not 
in compliance with the mandatory building code. The industrialized 
builder shall submit construction documents to bring the building into 
compliance to the design review agency for review and approval in 
accordance with the requirements established by the council [Texas 
Industrialized Building Code Council] and with subsection (f)(6) [of 
this section]; 
[(C) if alterations are planned, then provide the DRA 
the current value of the building and a cost estimate in accordance with 
subsection (f)(1)(A) of this section and submit a copy of the construc­
tion documents for alteration of the building to the DRA in accordance 
with subsection (f)(1)(C) of this section;] 
(C) [(D)] have the building inspected by a third party 
inspector in accordance with the procedures established by the council 
[Texas Industrialized Building Code Council] and subsection (f)(7) [of 
this section] to verify that the building complies with the approved as 
built construction documents; 
(D) [(E)] not begin construction to bring the building 
into compliance, or to alter the building, prior to approval of the con­
struction documents. The construction shall be performed only by per­
sons licensed to perform this work; and 
(E) [(F)] have the construction to bring the building 
into compliance, and to alter the building, inspected by a third-party 
inspector in accordance with the procedures established by the council 
[Texas Industrialized Building Code Council] and subsection (f)(7) [of 
this section]. A minimum of one rough in inspection and a final inspec­
tion of the construction shall be required. 
(3) Recertification class 3: [to recertify a building where] 
original approved construction documents exist, but the building has 
been altered from those plans and the building has not been recertified 
in accordance with other paragraphs in this section. The industrialized 
builder shall: 
(A) submit a copy of the original approved construction 
documents for the building to the design review agency for reference; 
(B) submit a copy of construction documents that de­
pict the alterations or repairs to the building to the DRA for review and 
approval in accordance with the requirements established by the coun­
cil [Texas Industrialized Building Code Council] and with subsection 
(f)(6) [of this section]. Where structural elements have been altered, 
a structural analysis of the existing building made by an engineer li­
censed to practice in Texas to determine the adequacy of the structural 
systems in accordance with Chapter 16 of the current edition of the In­
ternational Building Code adopted in §70.100 shall also be submitted. 
The construction documents shall include the serial number assigned 
by the manufacturer and the Texas decal or insignia number of each 
module or modular component contained in the building; 
[(C) if additional alterations are planned, then provide 
the DRA the current value of the building and a cost estimate in ac­
cordance with subsection (f)(1)(A) of this section and submit a copy of 
the construction documents for alteration of the building to the DRA 
in accordance with subsection (f)(1)(C) of this section;] 
(C) [(D)] bring into compliance those areas of the 
building identified by the structural analysis or the design review 
agency as not in compliance with the mandatory building codes. The 
industrialized builder shall submit construction documents to bring 
the building into compliance to the design review agency for review 
and approval in accordance with the requirements established by 
the council [Texas Industrialized Building Code Council] and  with  
subsection (f)(6) [of this section]; 
(D) [(E)] have the building inspected by a third party 
inspector in accordance with the procedures established by the council 
[Texas Industrialized Building Code Council] and subsection (f)(7) [of 
this section] to verify that the building complies with the approved as 
built construction documents; 
(E) [(F)] not begin construction to bring the building 
into compliance, or to alter the building, prior to approval of the con­
struction documents. The construction shall be performed only by per­
sons licensed to perform this work; and 
(F) [(G)] have the construction to bring the building 
into compliance, and to alter the building, inspected by a third-party 
inspector          
[Texas Industrialized Building Code Council] and subsection (f)(7) [of 
this section]. A minimum of one rough in inspection and a final inspec­
tion of the construction shall be required. 
(4) Recertification class 4: buildings that are to be altered 
in accordance with the procedures established by the council
again after recertification. The industrialized builder shall: 
(A) submit a copy of all previous recertification con­
struction documents, including original and as built construction doc­
uments where applicable, to the design review agency in accordance 
with the requirements established by the council [Texas Industrialized 
Building Code Council] and subsection (f)(6) [of this section]; 
(B) include the alteration decal numbers from previous 
recertifications on the construction documents for altering the building; 
and 
(C) comply with subsections (f)(1)(B) - (f)(1)(D) 
[(f)(1)(A) and (f)(1)(C) through (f)(1)(E) of this section]. 
(5) Emergency repairs. Equipment replacement and re­
pairs, which do not qualify as ordinary repairs in accordance with the 
mandatory building codes, that must be performed in an emergency 
situation may be performed prior to recertification of the building. The 
industrialized builder shall submit documents as necessary to recertify 
the building in accordance with the requirements of subsections (f)(1) 
- [through] (f)(3) within the next working business day with the 
following exceptions. 
(A) The industrialized builder shall have 10 working 
days to submit as built construction documents for the entire building 
where required by the recertification requirements of subsections (f)(1) 
- [through] (f)(4). 
(B) The industrialized builder shall have 10 working 
days to submit a structural analysis performed by an engineer licensed 
to work in Texas where required by the recertification requirements of 
subsection (f)(1) - [through] (f)(4). 
(6) The industrialized builder shall choose an approved 
DRA to perform the review and evaluation of all construction docu­
ments for the recertification of an industrialized building. The builder 
may choose a different DRA for different projects or buildings, but 
may not change DRA’s for a project or building once the plan review 
has begun without prior written approval from the department. 
(A) Construction documents submitted to the DRA 
shall include all information pertinent to assuring compliance with 
the mandatory building code and shall include structural, thermal, and 
electrical load calculations. 
(B) As built construction documents shall be reviewed 
to determine the existence of any potential nonconformance with 
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the provisions of the mandatory building codes. The review and ap­
proval of construction documents to recertify a building shall comply 
with the requirements of §§70.70(a)(2) - [through] 70.70(a)(4) and 
§§70.70(a)(6) - [through] 70.70(a)(8) with the following exceptions. 
(i) [(A)] Based on the engineering analysis and the 
DRA’s review of the as built construction documents, the DRA will 
prepare a report to the industrialized builder that describes the noncon­
formances of the building to be recertified. 
(ii) [(B)] The DRA will signify approval of a draw­
ing, specification, calculation, or any other document submitted for re­
view and approval by the application of the council’s stamp of approval 
for altered or recertified buildings. 
(iii) [(C)] The design review agency shall complete 
a recertification transmittal form in accordance with the requirements 
of the council [Texas Industrialized Building Code Council] and  for­
ward a completed copy of the form to the department. A copy of all 
documents pertinent to the recertification of the building shall be sup­
plied to the department upon request. 
(iv) [(D)] The design review agency shall forward 
a completed copy of the recertification transmittal form and one 
approved copy of the construction documents to the industrialized 
builder. 
(v) [(E)] The design review agency shall keep a 
copy on file of the original approved documents, the engineering 
analysis, and approved construction documents for recertification 
of the building for 5 years from the latest date of approval of the 
recertification or alteration construction documents. 
(7) The third party inspector shall affix the alteration decal 
to each industrialized building module or modular component upon 
completion of the construction and successful completion of all re­
quired inspections in accordance with this section and the requirements 
of the council. Successful completion of all required inspections means 
that all construction has been completed, that all violations have been 
corrected, and that the construction has been found to be in compliance 
of the applicable mandatory building codes and the approved construc­
tion documents [Texas Industrialized Building Code Council]. 
(A) The decal shall be affixed in the vicinity of the orig­
inal decal or insignia on the module or modular component as depicted 
on the approved construction documents. 
(B) The industrialized builder may not change the third 
party inspection agency for a project or building once started without 
prior written approval of the department. 
(C) [(A)] All plans pertinent to the alteration or recerti­
fication shall be available for use by the third party inspector during the 
inspection. A copy of the mandatory building codes shall be available 
for the inspector’s use during the inspection. 
(D) [(B)] A rough-in inspection shall be scheduled by 
the industrialized builder while construction is still open to inspection. 
The inspector shall begin the inspection by verifying that the units to 
be inspected are those depicted in the original approved, the approved 
as built, or the previously approved recertification construction docu­
ments and shall verify the original decal and serial number of each unit 
to be inspected. The third party inspector may require the industrial­
ized builder to uncover portions of the building as necessary to verify 
compliance. 
(i) The inspection shall be terminated and the 
alteration decals returned to the department if inspection reveals that 
the units have been altered from the original approved, the approved 
as built, or the previously approved recertification construction doc­
uments. 
(ii) The inspection shall be terminated and the alter­
ation decals returned to the department if inspection reveals that the 
units are not those identified by serial number and decal number in the 
approved construction documents. 
(E) [(C)] A  final inspection shall be scheduled by the 
owner or industrialized builder after construction is completed. 
(F) [(D)] Inspection of system testing shall be sched­
uled by the industrialized builder as necessary to assure that tests re­
quired by the mandatory building code are witnessed by the third party 
inspector. 
(G) [(E)] The industrialized builder shall schedule a 
reinspection with the third party inspector wherever a deviation from 
the approved plans is identified that cannot be corrected and inspected 
during the rough-in or final inspection. 
(H) [(F)] The inspector shall complete a recertification 
inspection report on the forms and in the format required by the depart­
ment and the council [Texas Industrialized Building Code Council]. A 
copy of the inspection report shall be provided to the industrialized 
builder for his records and submitted to the department upon request. 
The third party inspection agency shall maintain records of all recer­
tification inspection reports for five years from the date of successful 
completion of inspections for a building or project. 
(I) [(G)] Only one inspection shall be required where a 
building is recertified in accordance with subsection (f)(2) or (f)(3) [of 
this section] and no construction is required to bring the building into 
compliance or to complete alterations on the building. 
(i) The third party inspector shall verify that the 
units to be inspected are those depicted in the approved construction 
documents and shall verify the original decal and serial number of 
each unit to be inspected. 
(ii) The third party inspector may require the indus­
trialized builder to uncover portions of the building as necessary to ver­
ify compliance. 
(iii) The inspection shall be terminated, and the al­
teration decals returned to the department, if inspection reveals that the 
units have been altered from the approved construction documents. 
(J) [(H)] Only one inspection shall be required where 
emergency repairs are performed in accordance with subsection (f)(5) 
[of this section] and where further construction is not required to bring 
the building into compliance with the mandatory building code. 
(i) The inspector shall verify that the units to be in­
spected are those depicted in the approved construction documents and 
shall verify the original decal and serial number of each unit to be in­
spected. 
(ii) The third party inspector may require the indus­
trialized builder to uncover portions of the building as necessary to ver­
ify compliance. 
(iii) The inspection shall be terminated, and the al­
teration decals returned to the department, if inspection reveals that the 
units have been altered from the approved construction documents. 
(iv) The inspection shall be terminated and the al­
teration decals returned to the department if inspection reveals that the 
units are not those identified by serial number and decal number in the 
approved construction documents. 
PROPOSED RULES September 11, 2009 34 TexReg 6245 
(8) An alteration data plate shall be attached to the altered 
building as required by subsection (g) [affixed to any building, in the 
vicinity of the original data plate on the building, and as depicted on the 
approved construction documents, where the alteration or recertifica­
tion results in a reclassification of the occupancy group or construction 
type, a change in the type of gas required for appliances, or a change 
in the wind speed and exposure, maximum snow (roof) load, seismic 
design criteria, or special conditions or limitations. The data plate shall 
contain such information as specified in subsection (g) of this section. 
A copy of the data plate shall be retained by the industrialized builder 
and be made available to the Department upon request]. 
(9) The industrialized builder shall maintain all records 
pertinent to the recertification and make these records available to the 
department [Department] upon request. Records shall be maintained 
for as long as the building remains a part of the inventory for that 
builder. 
(10) Buildings constructed on or after October 31, 2006 
[July 1, 2004] may n ot [only] be recertified in accordance with sub­
sections (f)(1) or (f)(4) without prior written authorization from the 
department. 
(g) A recertification or alteration data plate shall be placed by 
the third party inspector on each altered or recertified house or building 
as required by this section. The data plate shall be supplied by the 
industrialized builder or installation permit holder. 
(1) An alteration data plate shall be affixed to any build­
ing where the alteration or recertification results in a reclassification of 
the occupancy group or construction type, a change in the type of gas 
required for appliances, or a change in the wind speed and exposure, 
maximum snow (roof) load, seismic design criteria, or special condi­
tions or limitations. 
(2) A copy of the data plate shall be retained by the indus­
trialized builder and be made available to the department upon request. 
(3) An alteration data plate shall be made of a material that 
will not deteriorate over time and shall be permanently placed so that 
it cannot be removed without destruction. 
(4) The data plate shall be placed adjacent to the original 
data plate in an easily accessible location as designated in the alteration 
plans, but shall not be located on any readily removable item such as 
a cabinet door or similar component. Location of the data plate on the 
cover of the electrical distribution panel is acceptable. 
(5) An alteration data plate shall contain, as a minimum, 
the information required on a manufacturer’s data plate as required by 
§70.71(d)(2) - (11) plus the following information: 
(A) [(1)] the name, address, and registration number 
assigned by the department of the industrialized builder, or the name, 
address, and installation permit number assigned by the department of 
the owner  of  the [house or] building; and 
(B) [(2)] the Texas alteration decal numbers. 
§70.75. Responsibilities of the Registrants--Permit/Owner Informa-
tion. 
(a) The manufacturer shall provide the industrialized builder, 
or a person who has obtained an installation permit in accordance with 
§70.20, [with] the following information: 
(1) the name, Texas registration number, and address of the 
manufacturer of the building; 
(2) the location of the decal(s) or insignia on the modules 
or modular components; 
(3) [a description of] the location of the data plate and ex­
planation of the information thereon; 
(4) a set of approved plans, in accordance with §70.70, as 
necessary to obtain a building permit and as necessary to complete con­
struction of the house or building at the installation site. The documents 
shall include critical load points for attachment of the house or build­
ing to the foundation, the floor plan of the building, and drawings of 
the plumbing, electrical, and heating/ventilation systems; 
[(5) the floor plan of the building and schematic drawings 
of the plumbing, electrical, and heating/ventilation systems for the 
owner of the building;] 
(5) [(6)] a completed signed copy of the energy compli­
ance checklist (reference subsection (c)(8)(C) of §70.70); and 
(6) [(7)] the information required by §70.78(b). 
(b) The REF builder shall provide the owner of the REF the 
following information: 
(1) the name, Texas registration number, and address of the 
REF builder; 
(2) the location of the decal(s) on the REF; 
(3) the location of the data plate; 
(4) a set of approved plans, in accordance with §70.70; 
(5) other construction documentation in accordance with 
§70.70(e); and 
(6) the information required by §70.78(b). 
(c) [(b)] The industrialized builder shall provide the purchaser 
(owner) or installation permit holder of any industrialized house or 
building the following information: 
(1) the name, Texas registration number, and address of the 
manufacturer or REF builder and industrialized builder; 
(2) [a description of] the location of the data plate and ex­
planation of the information thereon; 
(3) a copy of the site inspection reports in accordance with 
§70.73; [the floor plan of the building and schematic drawings of the 
plumbing, electrical, and heating/ventilation systems;] 
(4) a complete set of approved plans and specifications in 
accordance with §70.70, including all records pertinent to alterations 
of the house or building in accordance with §70.74; 
(5) a copy of the foundation system design and any unique 
on-site details in accordance with §70.73; [§70.70;] 
(6) the location of the decal(s) or insignia on the module, 
[or] modular components, or site built REF; 
(7) a site plan showing the on-site location of all utilities 
and utility taps; 
(8) a completed signed copy of the energy compliance 
checklist (reference subsection (a)(5) [(a)(6) of this section]); and 
(9) the information required by §70.78(b). 
(d) [(c)] The manufacturer shall maintain evidence for a min­
imum of 5 years [must have written proof] that the information in sub­
section (a) [of this section] was delivered to the industrialized builder 
or installation permit holder and provide a copy of the evidence to the 
department upon request [keep this proof in the manufacturer’s files for 
a minimum of five years]. 
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(e) The REF builder shall maintain evidence for a minimum 
of 5 years that the information in subsection (b) was delivered to the 
owner or lessee of the REF and provide a copy of the evidence to the 
department upon request. 
(f) [(d)] The  industrialized builder shall maintain evidence for 
a minimum of 5 years [must have written proof] that the information 
in subsection (c) [(b) of this section ] was delivered to the purchaser 
(owner) or installation permit holder and provide a copy of the evidence 
to the department upon request [keep this proof in the industrialized 
builder’s files for a minimum of five years]. 
§70.77. Responsibilities of the Registrants--Decals and Insignia for 
New Construction. 
(a) Decals are used for module and site built REF certification 
and insignia are used for modular component certification. 
(1) Decals and insignia shall be ordered on a form supplied 
by the department and shall contain such information as may be re­
quired by the department. 
(2) The department will issue decals and insignia to a [the] 
manufacturer on application and payment of the fee following certifi ­
cation of the manufacturing facility in accordance with §70.60. 
(3) The department will issue decals to a REF builder on 
application and payment of the fee following successful completion of 
all construction in accordance with §70.78. [It is the manufacturer’s 
responsibility to assure that a certification inspection has been accom­
plished as outlined in §70.60. Each module or modular component 
of industrialized housing or buildings shall have the decal or insignia 
affixed thereto before leaving the manufacturing facility. It is the man­
ufacturer’s responsibility to assure that the in-plant inspection has been 
performed as outlined in §70.61 prior to affixing the decal or insignia. 
It is the manufacturer’s responsibility to assure that the house or build­
ing is released only to an industrialized builder registered with this de­
partment or a person who has obtained an installation permit from this 
department. The decal or insignia shall be placed in a visible location 
as designated on the floor plan or on the cover or title sheet for each 
model or project in the on-site construction documentation and shall be 
permanently attached so that it cannot be removed without destruction. 
Decals or insignia shall not be placed on any readily removable item 
such as a cabinet door or other similar component. Location of the de­
cal on the cover of the electrical distribution panel is acceptable.] 
(b) By attaching the decal or insignia the manufacturer or REF 
builder certifies that: 
(1) the module, modular component, or site built REF is 
constructed in accordance with the approved design package or con­
struction documents and the mandatory building codes; and 
(2) the module, modular component, or site built REF has 
been inspected in accordance with §70.72 or §70.79. 
(c) The control of the decals and insignia shall remain with the 
department. 
(1) Decals shall be confiscated by the department or the 
third party inspector or inspection agency if a manufacturer fails to 
correct violations identified during an inspection or for failure to abide 
by the approved compliance control procedures. 
(A) Decals or insignia that are confiscated for construc­
tion violations shall not be returned to the manufacturer until the vio­
lations have been corrected. 
(B) Decals or insignia that are confiscated for compli­
ance control violations shall be released for each building in accordance 
with the inspection procedures approved by the council. Control of the 
decals or insignia shall not be returned to the manufacturer until the 
TPI/TPIA determines that the problems have been corrected. 
(C) New decals or insignia shall not be issued until the 
manufacturer has shown evidence of compliance. 
(2) Decals shall not be released to a REF builder or attached 
to a REF until all construction is complete and all violations identified 
during an inspection have been corrected. 
(d) [(b)] Responsibilities of the manufacturer. It is the man­
ufacturer’s responsibility to assure that the certification inspection has 
been accomplished as outlined in §70.60 prior to attaching the decal 
or insignia. It is the manufacturer’s responsibility to assure that the 
in-plant inspection has been performed as outlined in §70.72 prior to 
attaching the decal or insignia. Each decal or insignia shall be attached 
[assigned] to  a  specific module or modular component before leaving 
the manufacturing facility.[, and the] 
(1) The manufacturer shall assure that the house or building 
is released only to an industrialized builder registered with this depart­
ment or to a person who has obtained an installation permit from this 
department. 
(2) The decal or insignia shall be placed in a visible loca­
tion as designated on the floor plan or on the title or cover sheet for each 
model or project in the approved design package. The decal or insignia 
shall be permanently attached so that it cannot be removed without de­
struction and shall not be placed on any readily removable item such 
as a cabinet door or other similar component. Location of the decal on 
the cover of the electrical distribution panel is acceptable. 
(3) The manufacturer shall keep records as necessary to 
show, by decal or insignia number, the module or modular component 
(by identification number) to which the decal or insignia was attached. 
[assigned.] The manufacturer shall keep complete records of all decals 
and insignia received, decals and insignia used, and those which are 
on-hand. The manufacturer shall maintain these records for a minimum 
of 5 years from the date the building is reported shipped in accordance 
with §70.50 and the [. These] records shall be made available to the 
department or in-plant inspector on request. 
(4) Decals or insignia may not be transferred from one 
manufacturing facility to another without prior written approval 
from the department. Decals or insignia that are transferred without 
department approval [Assigned decals or insignia are not transferable 
and] are void and shall [when not affixed as assigned. All decals or 
insignia which are voided must] be returned to, or shall be confiscated 
by, the department. 
(5) Decals or insignia that have been attached to a mod­
ule or modular component may not be transferred to another module 
or modular component. Decals or insignia that are removed from the 
module or modular component to which they were attached are void 
and shall be returned to, or shall be confiscated by, the department. 
(6) Decals or insignia that have not been attached to a 
module or modular component shall be returned to the department if 
the manufacturer does not renew the registration in accordance with 
§70.20. 
(7) Decals or insignia that have been reported in accor­
dance with §70.50(a) shall be returned to the department if the module 
or modular component is damaged or destroyed. 
(8) Decals or insignia that have been attached to a module 
or modular component prior to inspection in accordance with §70.72 
are void and shall be returned to the department, or shall be confiscated 
by the department or third party inspection agency. 
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(9) Decals or insignia that are attached to a module or 
modular component before all construction is complete and before all 
inspections by the facility’s compliance control personnel have been 
completed are void and shall be returned to the department, or shall be 
confiscated by the department or third party inspection agency. 
(e) Responsibilities of the REF builder. A REF builder shall 
assure that all construction documents are approved as required by 
§70.70 and that all required inspections have been performed in ac­
cordance with §70.79 before the decal or decals are attached to the site 
built REF. 
(1) A site built REF becomes an industrialized building 
upon attachment of the decal or decals. 
(2) Decals shall be purchased for each separate REF build­
ing. Each separate REF building shall be assigned a unique identifi ­
cation or project number. The name of the school district, the project 
address, and the unique identification number for each separate REF 
will be reported to the department on the decal order form. 
(3) Decals may not be transferred to another REF project 
without prior written consent of the department. Decals that are trans­
ferred to another site built REF project without written consent are void 
and shall be returned to, or confiscated by, the department. 
(4) Decals that have been attached to a site built REF may 
not be transferred to another site built REF. Decals that are removed 
from the site built REFs to which they were attached are void and shall 
be returned to, or confiscated by, the department. 
(5) Decals shall or be returned to the department if the site 
built REF is damaged or destroyed. 
[(c) By affixing the decal or insignia, the manufacturer certifies 
that the module or modular component is constructed and inspected in 
accordance with the approved design package, the mandatory building 
codes, and §70.62.] 
[(d) The control of the decals and insignia shall remain with 
the department. Should inspection reveal that the manufacturer is not 
constructing structures or any portion thereof in accordance with the 
approved design package, the manufacturer will be notified of the spe­
cific deviations. Deviations shall be corrected at a point in the construc­
tion process before they are covered or hidden by additional construc­
tion. Otherwise, the department (or third party inspector) shall confis­
cate any decals or insignia previously issued and presently on-hand at 
the manufacturing facility. In addition, new decals or insignia will not 
be issued until the manufacturer has shown proof of compliance.] 
§70.79. Responsibilities of the Registrants--Site Built REF Construc-
tion and Inspection. 
(a) Responsibility for construction. The REF builder shall be 
responsible for assuring that the foundation and all construction per­
taining to the REF complies with the approved construction documen­
tation required by §§70.70(b) and 70.70(e) and the mandatory building 
codes. The REF builder is responsible for assuring that all sub-con­
tractors are licensed as required by applicable state law. 
(b) Responsibility for inspections within jurisdiction of a mu­
nicipality. When the building site is within a municipality that has a 
building inspection agency or department, the local building official 
will inspect all construction to assure that it complies with the approved 
construction documents and the mandatory building codes. 
(1) The municipality may require and review, for compli­
ance with the mandatory building codes, a complete set of construction 
documents, and any other construction documents necessary to com­
plete construction of the REF in accordance with §70.70(e). 
(2) The REF builder shall not permit occupation of the 
building until a certificate of occupancy has been issued. 
(c) Responsibility for inspections outside the jurisdiction of a 
municipality. When the building site is outside a municipality, or within 
a municipality that has no building inspection department, a third party 
inspector or third party site inspector shall perform the required inspec­
tions in accordance with this section and the inspection procedures of 
the council to assure completion in accordance with the approved con­
struction documents, other construction documentation approved in ac­
cordance with §70.70(c), and the mandatory building codes. 
(1) The REF builder is responsible for scheduling inspec­
tions and assuring that the inspector is given a minimum of 48 hours 
notice before each inspection. The REF builder may utilize a different 
inspector for different projects, but may not change the inspector for a 
project once started without prior written approval of the department. 
(2) The REF builder shall assure that the following inspec­
tions are completed in accordance with the inspection procedures of the 
council. Inspections may be combined where appropriate and the third 
party inspection agency or third party site inspector determines that the 
completion of one stage does not does not interfere with the inspec­
tion of another stage. These inspections are minimum requirements 
and shall not limit the scope of the inspections that may be necessary 
to adequately inspect the building. Additional inspections may also be 
required to assure compliance of actions taken to correct violations. 
(A) First inspection--Temporary or construction power. 
(B) Second Inspection--Plumbing rough/Water and 
sewer. 
(C) Third inspection--Foundation and reinforce­
ment/Water supply lines/Building drain lines. 
(D) Fourth inspection--Frame and exterior sheath­
ing/Plumbing top-out/Mechanical rough/Electrical rough/Lead test. 
(E) Fifth inspection--Frame re-inspection and or insu-
lation/Energy compliance. 
(F) Sixth inspection--Wallboard. 
(G) Seventh inspection--Gas lines/Electrical meter 
loop. 
(H) Eighth inspection--Building final/Mechanical 
final/Plumbing final/Electrical final/Attachment of decal. 
(3) The inspector shall provide the REF builder a copy of 
the inspection reports upon completion of each phase of the inspec­
tion. If the inspection finds that the construction does not meet the 
mandatory building codes, the approved construction documents, or 
other construction documents in accordance with §70.70(c), then the 
inspection report shall include a list of violations. The REF builder is 
responsible for assuring that all violations are corrected and inspected 
prior to occupation of the building or attachment of the decal or decals. 
(4) The REF builder shall not permit occupancy, or release 
the building for occupation, until a successful final inspection has been 
completed. A final inspection report shall be issued showing no out­
standing violations prior to occupation or release of the building for 
occupation. Exception: Occupancy of the building may be allowed 
provided the outstanding violations are not life safety issues or are 
non-structural in nature and the industrialized builder or installation 
permit holder agrees to correct the outstanding violations within 90 
days of occupancy. Examples of life safety issues may include viola­
tions related to the structural adequacy of the house, building, or foun­
dation, plumbing violations, and violations related to the installation of 
the HVAC equipment. 
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(A) A successful final inspection means that all con­
struction has been completed, that all violations have been corrected, 
and that the construction has been found to comply with the mandatory 
building codes and all construction documents. 
(B) The REF builder shall maintain a copy of each in­
spection report for a minimum of 10 years from the date of successful 
final inspection and make a copy of the report available to the depart­
ment upon request. 
(C) The REF builder shall not attach the decal or decals 
until a successful final inspection has been completed. 
§70.80. Commission Fees. 
(a) The manufacturer’s registration fee is $750 annually. 
(b) The REF builder’s registration fee is $750 annually. 
(c) [(b)] The industrialized builder’s registration fee is $325 
annually. 
(d) [(c)] The design review agency’s registration fee is $300 
annually. 
(e) [(d)] The third party inspection agency’s registration fee is 
$159 per firm and $100 per inspector annually. 
(f) [(e)] The registration fee shall be paid before the certificate 
of registration is issued and annually thereafter. 
(g) [(f)] The fee for department personnel for certification in­
spections at a manufacturing facility shall be $40 per hour. Travel and 
per diem costs shall be reimbursed by the manufacturer in accordance 
with the current rate as established in the current Appropriations Act. 
The department shall present a billing statement to the manufacturer at 
the completion of the inspection that is payable upon receipt. 
(h) [(g)] When the department acts as a design review agency, 
the fee for such serviced is $40 per hour. The manufacturer for whom 
the services are performed shall pay the fee before the approval of the 
designs, plans, specifications, compliance control documents, and in­
stallation manuals and before the release of the documents to the man­
ufacturer. Travel and per diem costs shall be reimbursed by the manu­
facturer in accordance with the current rate as established in the current 
Appropriations Act. 
(i) [(h)] The fees for issuing decals and insignia are: 
(1) modules and site built REFs (decals): $0.07 per square 
foot of gross floor area, with a minimum of $25 for each decal; and 
(2) modular component (insignia): $0.02 per square foot of 
gross surface area with a minimum of $0.60 for each insignia or $0.07 
per square foot of gross floor area with a minimum of $15 for each 
insignia. 
(j) [(i)] The fee for department personnel for special inspec­
tions shall be $40 per hour. A special inspection is any inspection for 
industrialized housing and buildings that is not covered by other fees. 
The department [Department] will present a billing statement at the 
conclusion of the inspection that is payable upon receipt. Travel and 
per diem costs shall be reimbursed in accordance with the current rate 
as established in the current Appropriations Act. 
(k) [(j)] The fee for department monitoring of design review 
agencies and third party inspection agencies outside headquarters shall 
be $40.00 per monitor hour. Travel and per diem costs shall be reim­
bursed in accordance with the current rate as established in the current 
Appropriations Act. The department will present the agency or manu­
facturer a statement at the conclusion of the monitoring trip, and it is 
payable upon receipt. 
(l) [(k)] Thee fee for an installment permit shall be $75 for 
each building containing industrialized housing and buildings modules 
or modular components. A separate application must be submitted for 
each building containing industrialized housing and buildings modules 
or modular components. 
(m) [(l)] The fee for issuing an alteration decal is $50 for each 
decal. 
§70.100. Mandatory Building Codes. 
(a) Effective October 31, 2008 all industrialized housing and 
buildings, modules, and modular components, shall be constructed in 
accordance with the following codes as amended by §70.101; 
(1) National Fire Protection Association--National Electri­
cal Code, 2008 Edition. 
(2) the International Building Code, 2006 edition, includ­
ing appendices C, F, and K, published by the International Code Coun­
cil; 
(3) the International Fuel Gas Code, 2006 edition, pub­
lished by the International Code Council; 
(4) the International Plumbing Code, 2006 edition, includ­
ing appendices C, E, F, and G, published by the International Code 
Council; 
(5) the International Mechanical Code, 2006 edition, pub­
lished by the International Code Council; and 
(6) the International Residential Code, 2006 edition, in­
cluding appendix K, published by the International Code Council. 
(b) Effective September 1, 2009, all industrialized buildings 
that are altered in accordance with §70.74(f) shall comply with the In­
ternational Existing Building Code, 2006 Edition, published by the In­
ternational Code Council. 
(c) [(b)] Other codes referenced in any of the mandatory build­
ing codes adopted in subsection (a) shall be considered part of the re­
quirements of these codes to the prescribed extent of each such refer­
ence. 
(d) [(c)] The effective dates of adoption of past editions of the 
mandatory building codes are as follows: 
Figure: 16 TAC §70.100(d) 
[Figure: 16 TAC §70.100(c)] 
§70.102. Use and Construction of Codes. 
(a) Industrialized housing, buildings, and site built REFs 
[or buildings] shall be constructed to meet or exceed the mandatory 
building code standards and requirements referenced in §70.100 
and §70.101 in effect at the time of construction. A building that 
has not been previously occupied or used for its intended purpose 
shall comply with the provisions of the mandatory building codes 
referenced in §70.100 and §70.101 for new construction in effect at 
the time of construction. Industrialized housing and buildings shall be 
installed in accordance with the mandatory building code standards 
and requirements referenced in §70.100 and §70.101. 
(b) Alterations of industrialized housing and permanent indus­
trialized buildings shall be in accordance with §70.74 and shall comply 
with the provisions of the codes referenced in §70.100 and §70.101 for 
new structures. 
(c) Industrialized buildings designed to be moved from one 
commercial site to another commercial site shall be recertified or al­
tered in accordance with the mandatory building code standards and 
requirements referenced in §70.100 and §70.101 and in accordance 
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with §70.74. Alterations of buildings shall comply with the standards 
and requirements of the following codes for each type of recertification 
class. 
(1) Recertification class 1 and class 4: Alterations shall 
comply with the International Existing Building Code as referenced in 
§70.101. Alterations of buildings that have not been previously occu­
pied or used for their intended purpose shall comply with the provisions 
of the codes referenced in §70.100 and §70.101 for new construction. 
(2) Recertification class 2 and class 3: The existing build­
ing as altered, and additional alterations to the building, shall comply 
with the provisions of the International Existing Building Code as ref­
erenced in §70.101. 
(d) The codes adopted in §70.100 and §70.101 shall be con­
strued to conform to the intent of Chapter 1202 and these rules and 
regulations. For example, where reference is made in any of the codes 
to the building official, the plumbing or mechanical official, or the ad­
ministrative authority or enforcement official, such reference shall be 
construed pursuant to Chapter 1202 and the sections in this chapter to 
mean, where applicable, the council, the local building official, or the 
department. 
§70.103. Alternate Materials and Methods. 
(a) Alternate materials or methods of construction other than 
as authorized by the mandatory codes set forth in §70.100 must be ap­
proved by the council. 
(b) Manufacturers, REF builders, or industrialized builders 
shall submit descriptions of alternate methods or materials required to 
be approved by the council to the executive director for consideration 
by the council. The submittal shall include either 15 legible hard 
copies of drawings, specifications, and substantiating evidence for 
each such alternate method or material or all supporting documentation 
shall be submitted electronically and be in a format that will allow for 
electronic disbursement of these materials to the council. 
(c) The following types of alternate materials or methods of 
construction have been approved by the council and do not require the 
manufacturer, REF builder, or industrialized builder to submit descrip­
tions to the council for approval. Materials or methods of construction 
shall be used and identified in accordance with the applicable code or 
product evaluation report or listing. 
(1) Alternate materials or methods with a current code 
evaluation report from ICC ES. An industrialized house or building 
or site built REF with a code evaluation report is not exempt from the 
requirements of Texas Occupations Code, Chapter 1202. 
(2) Alternate materials or methods of construction with a 
current product evaluation report or listing from a product certification 
agency accredited by the IAS that shows compliance with the applica­
ble mandatory building codes. An industrialized house or building or 
site built REF with a product evaluation report or listing is not exempt 
from the requirements of Texas Occupations Code, Chapter 1202. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903859 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 463-7348 
16 TAC §70.61, §70.72 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Department of Licensing and Regulation or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
The proposed repeal is the result of a rule review conducted 
in accordance with Texas Government Code §2001.039. The 
repeal is proposed under Texas Occupations Code, §51.201(b) 
and §51.203, which authorize the Commission, the Depart­
ment’s governing body, to adopt rules as necessary to implement 
Chapter 51 and any other law establishing a program regulated 
by the Department. Also, the repeal is proposed under Texas 
Occupations Code, Chapter 1202 which authorizes the Texas 
Commission of Licensing and Regulation, the Department’s 
governing body to adopt rules as necessary to implement this 
chapter. 
The statutory provisions affected by the proposed repeal are 
those set forth in Texas Occupations Code, Chapters 51 and 
1202. No other statutes, articles, or codes are affected by the 
proposal. 
§70.61. Responsibilities of the Department--In-plant Inspection. 
§70.72. Responsibilities of the Registrants--Delivery to Other States. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903860 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 463-7348 
TITLE 19. EDUCATION 
PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 
CHAPTER 21. STUDENT SERVICES 
SUBCHAPTER NN. EXEMPTION PROGRAM 
FOR VETERANS AND THEIR DEPENDENTS 
(THE HAZLEWOOD ACT) 
19 TAC §21.2101, §21.2102 
The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes amendments to §21.2101 and §21.2102, con­
cerning the Exemption Program for Veterans and their Depen­
dents (The Hazlewood Act). 
Specifically, the amendment to §21.2101 is proposed to clarify 
that certain institutions may establish fees for programs having 
extraordinary costs and may determine that the exemption does 
not apply to these fees. The amendment to §21.2102 is pro­
posed to implement a provision of Senate Bill 93, 81st Texas 
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♦ ♦ ♦ Legislature, which deletes the requirement that an eligible vet­
eran cannot be in default on a federal student loan. Previously, 
veterans were ineligible if they were in default on a federal edu­
cation loan if the default prevented them from qualifying for other 
federal education benefits for veterans. Senate Bill 93 only ref­
erences defaults on state education loans and not federal edu­
cation loans. 
Ms. Lois Hollis, Special Assistant to the Deputy Commissioner, 
in keeping with the Legislative Budget Board’s fiscal note for 
Senate Bill 93, has determined that for each year of the first five 
years the amendments are in effect, there will be no significant 
fiscal implications to state or local government as a result of en­
forcing or administering the rules. 
Ms. Hollis has also determined that for each year of the first five 
years the amendments are in effect the public benefit anticipated 
as a result of administering the sections will be more consistent 
administration of the program among participating institutions. 
There is no effect on small businesses. There are no anticipated 
economic costs to persons who are required to comply with the 
section as proposed. There is no impact on local employment. 
Comments on the proposal may be submitted to Lois Hollis, 
P.O. Box 12788, Austin, Texas 78711, (512) 427-6465, lois.hol­
lis@thecb.state.tx.us. Comments will be accepted for 30 days 
following publication of the proposal in the Texas Register. 
The amendments are proposed under the Texas Education 
Code, §54.203, which provides the Coordinating Board with 
the authority to adopt any rules necessary to administer Texas 
Education Code, Chapter 54, Subchapter D. 
The amendments affect Texas Education Code, §54.203. 
§21.2101. Hazlewood Act Exemption. 
(a) - (f) (No change.) 
(g) The governing board of a public junior college, public 
technical institute, or public state college as those terms are defined by 
Texas Education Code §61.003, may establish a fee for extraordinary 
costs associated with a specific course or program and may determine 
that the exemption does not apply to this fee. 
(h) (No change.) 
§21.2102. Eligible Veterans. 
In order to be eligible to receive a Hazlewood Act Exemption, a veteran 
shall demonstrate that he or she: 
(1) - (3) (No change.) 
(4) is not in default on an education loan made or guaran­
teed by the State of Texas [and is not in default on a federal loan if that 
default is the reason the student cannot use his or her federal veterans’ 
benefits]; 
(5) - (7) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Higher Education Coordinating Board 
Proposed date of adoption: October 29, 2009 
For further information, please call: (512) 427-6114 
TITLE 22. EXAMINING BOARDS 
PART 8. TEXAS APPRAISER 
LICENSING AND CERTIFICATION 
BOARD 
CHAPTER 153. RULES RELATING TO 
PROVISIONS OF THE TEXAS APPRAISER 
LICENSING AND CERTIFICATION ACT 
22 TAC §153.5 
The Texas Appraiser Licensing and Certification Board (TALCB) 
proposes amendments to §153.5, Fees. The proposed amend­
ments would create a fee of $30 for prospective applicants for a 
license or certification who request an evaluation of their crimi­
nal history pursuant to House Bill 963 (81st Legislature), which 
created a process by which applicants for occupational licenses 
may seek a determination regarding their criminal history prior 
to filing an application for licensure. The proposed amendments 
would also increase licensing fees by $50/year, as follows: the 
fee to apply for or renew a (two-year) general certification will in­
crease from $260 to $360, the fee to apply  for or renew a  (two­
year) residential certification will increase from $210 to $310, the 
fee to apply for or renew a (two-year) license (including provi­
sional licenses) will increase from $185 to $285, and the fee to 
apply for or renew a (one-year) appraiser trainee approval will 
increase from  $105 to $155.  
Karen Alexander, Staff Services Director, has determined that 
for the first five-year period the amendments to §153.5 are in 
effect there will be fiscal implications for the state, but not to units 
of local government as a result of enforcing or administering the 
amendments as proposed. The amendments would increase the 
certified general appraiser, certified residential appraiser, state 
licensed appraiser, provisional license, and trainee applications 
by $100 and renewals of same by $100 per two-year license. 
Approximately 2,500 licensees and 360 applicants may be re­
quired to pay the increased fees in Fiscal Year (FY) 2010 and 
each year in the five-year period for total estimated revenue of 
231,459 for FY 2010, and $277,750 per year for the remaining 
four years (FY 2011-2014). 
Ms. Alexander has determined that there is no anticipated im­
pact on local or state employment as a result of implementing 
the amendments. However, there is an anticipated impact on 
small businesses and micro-businesses. The Commission has 
approximately 5,000 licensed appraisers in Texas. It is estimated 
that nearly all of these entities are small businesses and many 
of them are micro-businesses. The projected economic impact 
of this rule amendment on these small businesses will be slightly 
negative due to the increased renewal and application fee. Un­
der §2006.002, Texas Government Code, an agency is required 
to consider alternative regulatory methods only if the alternative 
methods would be consistent with the health, safety and envi­
ronmental and economic welfare of the state. The TALCB has 
developed this proposed rule in accordance with a legislative 
mandate under contingent revenue riders for TALCB appropri­
ations under Senate Bill 1, 81st Legislature, Regular Session 
(2009). Consequently, any variance from the legislative man­
date would not be consistent with the health, safety, and envi-
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ronmental and economic welfare of the state, and no alternative 
regulatory methods have been considered. 
Ms. Alexander also has determine that for each year of the first 
five years the amendments are effect the public benefit antici­
pated as a result of enforcing the amendments is that the agency 
will raise sufficient revenue to fund the items requested by the 
agency in its Legislative Appropriations request and granted un­
der Senate Bill 1, 81st Legislature, Regular Session, 2009. 
Comments on the proposal may be submitted to Devon V. Bijan­
sky, Counsel for the Texas Appraiser Licensing and Certification 
Board, P.O. Box 12188, Austin, Texas 78711-2188. 
The amendments are proposed under the Texas Occupations 
Code, §1103.156, Fees. 
The statute affected by this proposal is Texas Occupations Code, 
Chapter 1103. No other statute, code, or article is affected by the 
proposed amendments. 
§153.5. Fees. 
(a) The Board shall charge and the commissioner shall collect 
the following fees: 
(1) an application or renewal fee for a general certification 
of $360 [$260], for residential certification of $310 [$210], or for li­
censing of $285 [$185]; 
(2) an application or renewal fee for approval as an ap­
praiser trainee of $155 [$105]; 
(3) - (19) (No change.) 
(20) a fee of $5 for a Pocket ID for certified general, cer­
tified residential, state licensed, and provisional licensed appraisers; 
[and] 
(21) a fee of $30 for evaluation of an applicant’s education; 
and[.] 
(22) a fee of $30 for evaluation of an applicant’s criminal 
history. 
(b) - (d) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903857 
Devon V. Bijansky 
Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 465-3900 
22 TAC §153.9 
The Texas Appraiser Licensing and Certification Board (TALCB) 
withdraws and reproposes amendments to §153.9, Applications. 
The proposed amendments would clarify the requirements re­
garding education evaluations and would adopt by reference 18 
new and revised application forms. The changes to the forms 
primarily reflect formatting changes; however, the forms also ex­
pand and clarify the criminal background questions and harmo­
nize, when possible, the instructions and certification sections at 
the end of the forms. A multi-purpose application form was di­
vided into three separate applications: Application for Appraiser 
License, TALCB Form AL-0; Application for Certification - Cer­
tified Residential Appraiser, TALCB Form CRA-0; and Applica­
tion for Certification - Certified General Appraiser, TALCB Form 
CGA-0. The Request for Inactive Status (For Expired Certifica­
tion of License Within One Year of Expiration Date), TALCB Form 
RISE-0, was also created for expired licensees and certificate 
holders, based on the inactive status form for currently licensed 
or certified appraisers. The form previously called "Supplement 
to Application for Certification or License by Reciprocity" was re­
named "Application for Certification or License by Reciprocity" to 
reflect that it is a stand-alone form. Separate ACE extension re­
quest forms for provisional licensees and for other license types 
were combined into a single form. 
In this reproposal, the amendments would also update the appli­
cation and renewal fees consistent with amendments to 22 TAC 
§153.5 being proposed elsewhere in this issue. 
Devon V. Bijansky, Counsel, has determined that for the first 
five-year period the proposed amendments are in effect, there 
will be no fiscal implications for the state or for units of local gov­
ernment as a result of enforcing or administering the amend­
ments. There is no anticipated impact on local or state employ­
ment as a result of implementing the amendments. There is no 
anticipated impact on small businesses or micro-businesses as a 
result of implementing the amendments. There is no anticipated 
economic cost to persons who are required to comply with the 
amendments. 
Ms. Bijansky has also determined that the anticipated public 
benefit as a result of these amendments is greater clarity and 
consistency in TALCB’s application and licensing processes. 
Comments on the proposed amendments may be submitted to 
Devon V. Bijansky, Counsel for the Texas Appraiser Licensing 
and Certification Board, P.O. Box 12188, Austin, Texas 78711­
2188. 
The amendments are proposed under the Texas Occupations 
Code, §1103.151, Rules Relating to Certificates and Licenses. 
The statute affected by this proposal is Texas Occupations Code, 
Chapter 1103. No other statute, code, or article is affected by the 
proposed amendments. 
§153.9. Applications. 
(a) A person desiring to be certified or licensed as an appraiser, 
[or] approved as an appraiser trainee, or registered as a temporary non­
resident appraiser shall  file an application using forms prescribed by 
the Board. The Board may decline to accept for filing an application 
that [which] is materially incomplete or that [which] is not accompa­
nied by the appropriate fee. [Prior to submission of any application, 
an applicant shall submit the applicant’s education for evaluation and 
approval along with the requisite education evaluation fee and must 
obtain a written response from the Board showing the applicant meets 
current education requirements for the applicable license or certifica­
tion. Any such approval shall then remain valid for one year from the 
date of issuance.] Except as provided by the Act, the Board may not 
grant a certification, license or approval of trainee status to an applicant 
unless the applicant: 
(1) pays the required fees [requested by the board]; 
(2) satisfies any experience and education requirements es­
tablished by the Act or by these sections; 
(3) successfully completes any qualifying examination 
prescribed by the board; 
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(4) provides all supporting documentation or information 
requested by the board in connection with the application; 
(5) satisfies all unresolved enforcement matters and re­
quirements with the board; and 
(6) meets any additional or superseding requirements es­
tablished by the Appraisal Qualifications Board. 
(b) Prior to submitting an application, an applicant must sub­
mit a completed education evaluation request form along with the ap­
propriate fee. If the Board determines that the applicant has met cur­
rent education requirements for the applicable license or certification, 
it shall notify the applicant that his or her education has been approved. 
Any such approval shall then remain valid for one year from the date 
the Board received the education evaluation request. If the Board de­
termines that the applicant has not completed all required education, 
the applicant has until one year from the date the Board received the 
request to meet all education requirements and submit an application 
for licensure or the education evaluation request will expire. If the ed­
ucation requirements change while the education evaluation request is 
pending, any evaluation issued by the Board after the new requirements 
take effect will be based on then-current requirements. If the education 
requirements change after the Board has notified the applicant that his 
or her education satisfies the Board’s requirements but before the ap­
plicant submits an application, the applicant must meet any additional 
education requirements before the application will be processed. 
(c) [(b)] The Texas Appraiser Licensing and Certification 
Board adopts by reference the following forms [approved by the Board 
and] published by and available from the Board, P.O. Box 12188, 
Austin, Texas 78711-2188, www.talcb.state.tx.us: 
(1) Application for Appraiser License, TALCB Form AL­
0; [Application for Appraiser Certification or Licensing, TALCB Form 
ACL 1-1 (10/07);] 
(2) Application for Certification - Certified Residential Ap­
praiser, TALCB Form CRA-0; [Application for Provisional Appraiser 
License, TALCB Form APL 2-1 (10/07);] 
(3) Application for Certification - Certified General Ap­
praiser, TALCB Form CGA-0; [Affidavit Declining Sponsorship, 
TALCB Form ADS 2A-0 (804);] 
(4) Application for Certification or License by Reciprocity, 
TALCB Form CLR-0; [Application for Approval as an Appraiser 
Trainee, TALCB Form AAT 3-1 (10/07);] 
(5) Application for Approval as an Appraiser Trainee, 
TALCB Form AAT-0; [Supplement to Application for Appraiser 
Certification or Licensing by Reciprocity, TALCB Form ACR 4-1 
(10/07);] 
(6) Application for Provisional Appraiser License, TALCB 
Form PAL-0; [Temporary Non-Resident Appraiser Registration, 
TALCB Form TRN 5-1 (10/07);] 
(7) Affidavit Declining Sponsorship, TALCB Form 
ADS-0; [Extension of Non-Resident Temporary Practice Registration, 
TALCB Form NRE 5E-1 (10/07);] 
(8) Application for Temporary Non-Resident Appraiser 
Registration, TALCB Form TNAR-0; [Appraiser Experience Affi ­
davit, TALCB Form AEA 6-0 (804);] 
(9) Request for Extension of Temporary Non-Resident 
Appraiser Registration, TALCB Form NRE-0; [Appraiser Experience 
Log, TALCB Form AEL 7-1 (10/08);] 
(10) Request for Inactive Status (For Currently Certified or 
Licensed Appraisers), TALCB Form RIS-0; [Addition or Termination 
of Appraiser Trainee Sponsorship, TALCB Form TAT 8-0 (804);] 
(11) Request for Inactive Status (For Expired Certification 
of License Within One Year of Expiration Date), TALCB Form RISE­
0; [Change of Office Address, TALCB Form COA 9-0 (804);] 
(12) Request for Active Status, TALCB Form RAS-0; [Re­
quest for Course Approval and Renewal, TALCB Form CAR 10.0 
(804);] 
(13) ACE Extension Request, TALCB Form AER-0; [Ex­
tension Request Form (For Residential/General Certified and State Li­
censed Appraisers) TALCB Form ExtReq 11-1 (10/07);] 
(14) Change of Address, TALCB Form COA-0; [Extension 
Request Form for Provisional Licensee TALCB ExtReq-Provisional 
12-1 (10/07);] 
(15) Addition or Termination of Appraiser Trainee Spon­
sorship, TALCB Form ATS-0; [Request for Inactive Status Form (For 
Currently Certified or State Licensed Appraisers;] 
(16) Appraiser Experience Affidavit, TALCB Form AEA­
0; [Request for Active Status Form; and] 
(17) Appraisal Experience Explanation, TALCB Form 
AEE-0; [Appraisal Experience Explanation, TALCB Form AEE 6A-0 
(804).] 
(18) Appraiser Experience Log, TALCB Form AEL 7-1 
(10/08); and 
(19) Request for Course Approval and Renewal, TALCB 
Form CAR 10.0 (804). 
(d) [(c)] An application may  be considered void and subject 
to no further evaluation or processing if an applicant fails to provide 
information or documentation within 60 days after the Board makes 
written request for the information or documentation. 
(e) [(d)] A  certification, license, or appraiser trainee approval 
is valid for the term for which it is issued by the Board unless sus­
pended or revoked for cause and unless revoked, may be renewed in 
accordance with the requirements of §153.17 of this title (relating to 
Renewal of Certification, License or Trainee Approval). 
(f) [(e)] The Board may deny certification, licensing, approval 
as an appraiser trainee, or registration for non-resident temporary prac­
tice to an applicant who fails to satisfy the board as to the applicant’s 
honesty, trustworthiness, and integrity. 
(h) [(g)] An application shall be considered void and subject 
to no further evaluation or processing if the applicant fails to provide 
acceptable documentation that all requirements for licensure, certifica­
tion, or approval as an appraiser trainee have been met within one year 
of the date the application was received by the Board. 
(i) [(h)] When an application is denied by the Board, no sub­
sequent application will be accepted within one year of the application 
denial. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903858 
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♦ ♦ ♦ 
Devon V. Bijansky 
Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 465-3900 
22 TAC §153.19 
The Texas Appraiser Licensing and Certification Board (TALCB) 
proposes amendments to §153.19, Licensing and Certification 
for Persons with Criminal Histories. The proposed amendments 
would serve two primary purposes: (1) clarify that the TALCB’s 
licensing requirements for persons with criminal histories comply 
with Chapter 53 of the Texas Occupations Code and (2) establish 
rules to implement House Bill 963’s requirement that the agency 
issue a criminal history evaluation letter to prospective applicants 
for licensure or certification. 
First, the amendments would more closely track the language of 
Chapter 53 regarding grounds for denial of or action against a 
license or certification. The amendments would clarify that the 
agency must consider the factors in subsection (d) in evaluating 
the qualification for licensure of every applicant with a criminal 
history and that automatic revocation only applies in cases  in  
which a licensee is imprisoned. 
Second, the amendments add subsection (g), which outlines the 
process by which a person may request and receive a criminal 
history evaluation letter. New subsection (g) provides that the 
same standards for processing license applications apply to the 
criminal history evaluation letter process. 
Devon V. Bijansky, Counsel, has determined that for the first 
five-year period the proposed amendments are in effect, there 
will be no fiscal implications for the state or for units of local gov­
ernment as a result of enforcing or administering the amend­
ments. There is no anticipated impact on local or state employ­
ment as a result of implementing the amendments. There is no 
anticipated impact on small businesses or micro-businesses as a 
result of implementing the amendments. There is no anticipated 
economic cost to persons who are required to comply with the 
amendments. 
Ms. Bijansky has also determined that the anticipated public 
benefit as a result  of  these amendments is greater clarity and 
consistency in TALCB’s application and licensing processes. 
Comments on the proposed amendments may be submitted to 
Devon V. Bijansky, Counsel for the Texas Appraiser Licensing 
and Certification Board, P.O. Box 12188, Austin, Texas 78711­
2188. 
The amendments are proposed under the Texas Occupations 
Code, §1103.151, Rules Relating to Certificates and Licenses. 
The statute affected by this proposal is Texas Occupations Code, 
Chapter 1103. No other statute, code, or article is affected by the 
proposed amendments. 
§153.19. Licensing and Certification for Persons with Criminal His-
tories. 
(a) (No change.) 
(b) The board may suspend or revoke an existing valid license 
or certification, disqualify an individual from receiving a license or cer­
tification, deny to a person the opportunity to be examined for a license 
or certification or deny any application for a license or certification, 
if the person has been convicted of a felony, had their felony proba­
tion revoked, had their parole revoked or had their mandatory super­
vision revoked. Any such action shall be made after consideration of 
the factors detailed in subsections (e) and (f) of this section. A person’s 
[Notwithstanding the provisions of this section, the board shall suspend 
or revoke an existing valid license or certification, disqualify a person 
from receiving a license or certification, deny a person the opportunity 
to be examined for a license or certification or deny any application for 
a license or certification if the person has been convicted of a felony or 
misdemeanor if the crime directly relates to the duties and responsibili­
ties of the licensed or certified occupation. The board shall revoke the] 
license, [or] certification, [or] authorization as an appraiser trainee, or 
non-resident temporary practice registration shall be revoked upon the 
person’s imprisonment following a [of an individual upon his] felony 
conviction, felony probation revocation, revocation of parole, or revo­
cation of mandatory supervision. 
(c) The Texas Appraiser Licensing and  Certification Board 
considers it very important that persons who are licensed or certified, 
persons who are candidates to be licensed or certified, and persons 
who are training to be licensed or certified be honest, trustworthy, 
and reliable. The public necessarily reposes a great deal of trust and 
reliance upon licensed and certified appraisers because of the complex 
nature of appraisal valuation, and such relationship should not be 
undermined. When entering onto another’s business or residential 
property or when representing the interests of another, an appraiser 
must [have the ability to] conduct himself or herself with honesty, 
trustworthiness, reliability, and integrity. Thus, the board deems the 
following felonies and misdemeanors directly related to the occupation 
of licensed or certified appraisers or appraiser trainees: 
(1) offenses involving fraud or misrepresentation; 
(2) offenses against real or personal property belonging to 
another, if committed knowingly or intentionally; 
(3) offenses against public administration; 
(4) offenses involving the sale or other disposition of real 
or personal property belonging to another without authorization of law; 
(5) offenses involving moral turpitude; and 
(6) offenses of attempting or conspiring to commit any of 
the foregoing offenses. 
(d) (No change.) 
(e) In determining the present fitness of a person who has been 
convicted of a crime [felony] under this section, the board shall con­
sider the following evidence: 
(1) the extent and nature of the person’s past criminal ac­
tivity; 
(2) the age of the person at the time of the commission of 
the crime; 
(3) the amount of time that has elapsed since the person’s 
last criminal activity; 
(4) the conduct and work activity of the person prior to and 
following the criminal activity; 
(5) evidence of the person’s rehabilitation or rehabilitative 
effort while incarcerated or following release; and 
(6) other evidence of the person’s present fitness includ­
ing letters of recommendation from prosecution, law enforcement, and 
correctional officers who prosecuted, arrested, or had custodial respon­
sibility for the person; the sheriff and chief of police in the community 
where the person resides; and any other persons in contact with the 
convicted person. 
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♦ ♦ ♦ 
(f) (No change.) 
(g) Criminal History Evaluation Letter. Before applying for 
a license or certification under this chapter, a person with a criminal 
history may request that the Board issue a criminal history evaluation 
letter. Upon receiving such a request, the Board may request additional 
supporting materials. Requests will be processed under the same stan­
dards as applications for licensure or certification. In responding to a 
request, the Board shall address each offense listed in the request. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903856 
Devon V. Bijansky 
Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 465-3900 
22 TAC §153.24 
The Texas Appraiser Licensing and Certification Board (TALCB) 
proposes amendments to §153.24, Processing a Complaint. 
The proposed amendments would enable the Board and the 
commissioner to designate a staff member to sign off on dis­
missals of enforcement complaints. 
Devon V. Bijansky, Counsel, has determined that for the first 
five-year period the proposed amendments are in effect, there 
will be no fiscal implications for the state or for units of local gov­
ernment as a result of enforcing or administering the amend­
ments. There is no anticipated impact on local or state employ­
ment as a result of implementing the amendments. There is no 
anticipated impact on small businesses or micro-businesses as a 
result of implementing the amendments. There is no anticipated 
economic cost to persons who are required to comply with the 
amendments. 
Ms. Bijansky has also determined that the anticipated public 
benefit as a result  of  these amendments is greater efficiency in 
TALCB’s enforcement processes. 
Comments on the proposed amendments may be submitted to 
Devon V. Bijansky, Counsel for the Texas Appraiser Licensing 
and Certification Board, P.O. Box 12188, Austin, Texas 78711­
2188. 
The amendments are proposed under the Texas Appraiser Li­
censing and Certification Act, Subchapter D, Board Powers and 
Duties (Texas Occupations Code, Chapter 1103), which provides 
the board with authority to adopt rules under §1103.151, Rules 
Relating to Certificates and Licenses and §1103.154, Rules Re­
lating to Professional Conduct. 
The statute affected by this proposal is Texas Occupations Code, 
Chapter 1103. No other statute, code, or article is affected by the 
proposed amendments. 
§153.24. Processing a Complaint. 
(a) - (b) (No change.) 
(c) The Board or the commissioner may delegate to Board staff 
the duty to dismiss complaints under the Act and these rules. [If the 
Board’s staff concludes, after completion of the written investigative 
report provided for in Tex. Occ. Code §1103.455, that the complaint is 
outside the jurisdiction of the board or is without merit, the Board’s 
staff may recommend to the commissioner that the investigation be 
closed and that the complaint be dismissed. If the commissioner con­
curs with the recommendation, the complainant will be so notified and 
the investigation will be closed. The Board’s staff shall write a dis­
missal explanation for the dismissed complaint and close the file.] 
(d) - (g) (No change.) 
(h) In determining the proper disposition of a complaint, staff 
shall follow the following guideline: 
Figure: 22 TAC §153.24(h) (No change.) 
(1) - (2) (No change.) 
(3) If, after a review of the file and completion of any in­
vestigation deemed necessary, the staff concludes that disciplinary ac­
tion is not appropriate, the commissioner or a designee of the Board or 
the commissioner may dismiss the complaint. [no regulatory purposes 
would be served by further action, it shall recommend to the Board that 
the complaint be dismissed without further action.] 
(i) - (m) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903855 
Devon V. Bijansky 
Counsel 
Texas Appraiser Licensing and Certification Board 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 465-3900 
PART 11. TEXAS BOARD OF NURSING 
CHAPTER 213. PRACTICE AND PROCEDURE 
22 TAC §§213.20, 213.29, 213.30, 213.33 
The Texas Board of Nursing (Board) proposes amendments to 
§213.20, concerning Informal Proceedings and Alternate Dis­
pute Resolution (ADR); §213.29, concerning Criteria and Proce­
dure Regarding Intemperate Use and Lack of Fitness in Eligibility 
and Disciplinary Matters; §213.30, concerning Declaratory Order 
of Eligibility for Licensure; and §213.33, concerning Factors Con­
sidered for Imposition of Penalties/Sanctions and/or Fines. The 
proposed amendments are necessary to: (i) implement House 
Bill (HB) 3961, enacted by the 81st Legislature, Regular Ses­
sion, effective June 19, 2009, which adds new §301.4521 to the 
Occupations Code Chapter 301; (ii) clarify existing Board pol­
icy regarding random drug testing; (iii) revise existing provisions 
for internal consistency, clarity, and readability; and (iv) correct 
grammatical errors. 
The Occupations Code §301.4521 
HB 3961 adds new §301.4521 to Chapter 301, which authorizes 
the Board  to:  (i)  require an individual  to  submit  to a  physical  or  
psychological evaluation if the Board has probable cause to be­
lieve that the individual is unable to practice nursing safely due to 
physical impairment, mental impairment, chemical dependency, 
or abuse of drugs or alcohol; and (ii) request an individual to sub­
mit to a physical or psychological evaluation if the Board believes 
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that the individual is unable to practice nursing safely for a reason 
other than physical impairment, mental impairment, chemical de­
pendency, or abuse of drugs or alcohol. If the Board requires an 
individual to submit to an evaluation due to physical impairment, 
mental impairment, chemical dependency, or abuse of drugs or 
alcohol, new §301.4521 requires the Board to submit its request 
in writing. Further, new §301.4521 requires the Board to de­
scribe its reasons for requiring the evaluation and to inform an 
individual that an administrative hearing will be held at the  State  
Office of Administrative Hearings (SOAH) to determine whether 
probable cause for the evaluation exists if the individual refuses 
to submit to the evaluation. Pursuant to new §301.4521, the 
hearing will be limited to the issue of whether the Board has prob­
able cause to require the individual to submit to the evaluation. 
At the conclusion of the hearing, an Administrative Law Judge 
(ALJ) will enter an order either requiring the individual to submit 
to the evaluation or rescinding the Board’s demand for the evalu­
ation. If an individual refuses to submit to the evaluation after the 
ALJ enters an order requiring the evaluation, new §301.4521 au­
thorizes the Board to: (i) refuse to issue or renew the individual’s 
license; (ii) suspend the individual’s license; or (iii) issue an order 
limiting the individual’s license. If the Board requests an individ­
ual to submit to an evaluation for  a reason other  than  physical  
impairment, mental impairment, chemical dependency, or abuse 
of drugs or alcohol, new §301.4521 also requires the Board to 
submit its request in writing. Under new §301.4521, the Board is 
required to state its reasons for the evaluation; specify the type 
of evaluation it is requesting; explain how it may use the evalu­
ation; inform the individual that he or she may refuse to submit 
to the evaluation; and explain the procedures for submitting an 
evaluation in a hearing regarding the issuance or renewal of the 
individual’s license. If an individual refuses to consent to the re­
quested evaluation, new §301.4521 prohibits the individual from 
introducing an evaluation into evidence at a hearing conducted 
by SOAH, unless the individual meets certain, specified require­
ments. New §301.4521 also requires the Board to (i) establish, 
by rule, the qualifications for a licensed practitioner to conduct an 
evaluation under §301.4521 and (ii) adopt guidelines for requir­
ing or requesting an individual to submit to an evaluation under 
§301.4521. 
The proposed amendments to §213.33(e) and (f) implement the 
requirements of HB 3961 by: (i) identifying the circumstances 
in which an evaluation may be required or requested by the 
Board under new §301.4521; (ii) specifying the credentials that 
an evaluator must possess in order to conduct an evaluation 
under new §301.4521; and (iii) prescribing the required com­
ponents of an evaluation under new §301.4521. Although the 
proposed amendments implement the requirements of HB 3961, 
they do not substantially alter the Board’s existing policies, pro­
cedures, and requirements regarding evaluations. Rather, the 
proposed amendments codify the Board’s existing policies, pro­
cedures, and requirements regarding evaluations. Historically, 
the Board has requested evaluations in order to obtain additional 
information regarding whether a particular individual is safe to 
practice nursing. The Board has utilized the conclusions and 
recommendations of evaluators as additional factors to be con­
sidered when determining the appropriate remedy in a specific 
disciplinary case. The Board has recognized and approved eval­
uators based upon their expertise, credentials, knowledge, and 
experience in conducting evaluations. As such, the exact pa­
rameters of an evaluation have traditionally been dictated by the 
evaluator conducting the evaluation. Further, the Board has typ­
ically required each evaluator to utilize objective criteria during 
an evaluation to address the Board’s particular areas of concern 
and to test the individual’s psychological stability and veracity. 
While the Board acknowledges that information often emerges 
during an evaluation that is beyond the Board’s knowledge prior 
to the evaluation, it has been the Board’s experience that such 
additional information can be particularly helpful in determining 
the appropriate remedy in a particular case. This is especially 
true in situations where an evaluator indicates that an individual’s 
risk to the public may be appropriately minimized through spe­
cific Board monitoring and supervision. Obtaining this additional 
information enables the Board to determine the appropriate rem­
edy in a case and ensures that the necessary safeguards are 
implemented in order to protect the safety of the public. In this 
way, the Board has utilized evaluations to resolve disciplinary 
cases in an efficient, fair, and appropriate manner. Although 
the Board formally adopted its rules, policies, and procedures 
regarding evaluations as recently as 2007, the Board has re­
quested physical, mental, and forensic evaluations from individ­
uals since 1998 and has consistently applied its policies, pro­
cedures, and requirements regarding evaluations in disciplinary 
cases since that time. Although its policies, procedures, and re­
quirements regarding evaluations have been refined over time, 
the essential substance of such policies, procedures, and re­
quirements has not changed. These policies, procedures, and 
requirements are now being formally incorporated into the pro­
posed amendments to §213.33, pursuant to the requirements of 
HB 3961. 
The proposed amendments to §213.33(e) are necessary to pre­
scribe the requirements that will apply to an evaluation required 
by the Board under new §301.4521(b), due to an individuals’ 
physical impairment, mental impairment, chemical dependency, 
or abuse of drugs or alcohol. Proposed amended §213.33(e) 
re-iterates that the Board may require an individual to submit 
to an evaluation if the Board has probable cause to believe 
that a person is unable to practice nursing with reasonable skill 
and safety because of physical impairment, mental impairment, 
chemical dependency, or abuse of drugs or alcohol. Further, 
proposed amended §213.33(e) specifies (i) the credentials that 
a provider must possess in order to perform an evaluation under 
new §301.4521(b) and (ii) the conditions that must be met by an 
evaluator during an evaluation. Pursuant to proposed amended 
§213.33(e), a provider must be a Board-approved addictionolo­
gist, addictionist, treatment evaluator, physician, medical doctor, 
neurologist, osteopathic, psychologist, forensic psychologist, 
forensic psychiatrist, or psychiatrist in order to conduct an eval­
uation required by the Board under new §301.4521(b). Further, 
the proposed amendments require the provider to possess cre­
dentials that are appropriate for the specific evaluation required 
by the Board. Additionally, the evaluator must be familiar with 
the duties appropriate to the nursing profession and the evalu­
ation must be conducted pursuant to professionally recognized 
standards and methods. Proposed amended §213.33(e) also 
requires the evaluator to utilize objective tests and instruments 
during the evaluation that are designed to test an individual’s 
psychological stability, fitness to practice, professional charac­
ter, and veracity. Finally, and if applicable, proposed amended 
§213.33(e) requires the evaluator to also review an individual’s 
prognosis and medication regime. 
The proposed amendments to §213.33(f) are necessary to pre­
scribe the requirements that will apply to an evaluation requested 
by the Board under new §301.4521(f). New §301.4521(f) autho­
rizes the Board to request an evaluation for a reason other than 
an individual’s physical impairment, mental impairment, chemi­
cal dependency, or abuse of drugs or alcohol. Accordingly, the 
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proposed amendments to §213.33(f) provide that the Board may 
request an evaluation in circumstances where an individuals’ 
prior criminal history, unprofessional conduct, or good profes­
sional character is at issue. The amendments to §213.33(f) also 
prescribe the credentials that an evaluator must possess in order 
to conduct an evaluation under new §301.4521(f) and the crite­
ria that the evaluation must meet. Under the proposed amend­
ments, a provider must be a Board-approved forensic psychol­
ogist or forensic psychiatrist who is familiar with the duties ap­
propriate to the nursing profession. Further, the provider must 
utilize objective tests and instruments that are designed to test 
an individual’s psychological stability, fitness to practice, profes­
sional character, and veracity. Under the proposed amendments 
to §213.33(f), an evaluator must: (i) consider an individual’s be­
havior or prior criminal history; and (ii) provide an opinion as to 
whether the individual is likely to engage in the behavior or crim­
inal activity again and whether the individual poses any danger 
to the public. 
The proposed requirements to §213.33(e) and (f) are necessary 
for several reasons. The Board is charged with protecting the 
health, safety, and welfare of the public from the unsafe, in­
competent, unethical, or illegal conduct of licensees and indi­
viduals subject to Chapter 301. An individual’s impairment cre­
ates a threat to the public’s safety and welfare, regardless of 
whether the impairment is caused by a physical or mental con­
dition, chemical dependency, or drug or alcohol abuse. In situ­
ations involving the impairment of an individual, the Board has 
a responsibility to remove the individual from all nursing duties 
involving direct patient care until the individual is deemed safe 
to return to those duties. Individuals who have a substantial 
criminal history or who exhibit unprofessional conduct, such as 
misappropriation of property or falsification of documents, may 
also pose a serious risk to the public’s safety. In these cases, 
the Board is particularly concerned that such conduct may be 
repeated in connection with the individual’s practice of nursing, 
thereby placing vulnerable members of the public in danger and 
affecting the individual’s ability to safely care for patients. The 
Board recognizes that physical and psychological evaluations 
are useful tools in determining whether an individual is safe to 
practice nursing and has relied upon evaluations in the past for 
such purposes. However, an evaluation must be based upon re­
liable, verifiable, and objective information in order to be useful 
to the Board in making such determinations. As such, the pro­
posed amendments to §213.33(e) and (f) are intended to ensure 
that an evaluation under new §301.4521 is conducted by an ap­
propriately trained provider who specializes in the specific area  
relevant to the requested evaluation. For example, a physician, 
medical doctor, or osteopathic who is certified by the American 
Society of Addiction Medicine may be appropriate to conduct an 
evaluation in a situation where an individual does not acknowl­
edge that he or she abuses chemicals, but has current indica­
tors that he or she may be at risk for abuse or dependency, such 
as concurrent medical issues that require frequent or long term 
pain medication. In another example, an addictionist who is doc­
torally prepared and who specializes in diagnosing and treating 
chemical dependency may be appropriate to conduct an evalu­
ation in a situation where an individual does not believe or ac­
knowledge the abuse of chemicals, but has current non-medical 
related indicators that suggest that he or she may be abusing 
chemicals. Although the circumstances in each case will vary, 
the proposed amendments are designed to ensure that an ap­
propriately trained provider conducts an evaluation to address 
the specific circumstances in each case. Further, the proposed 
amendments to §213.33(e) and (f) require an evaluator to be fa­
miliar with the duties appropriate to the nursing profession. This 
proposed requirement is especially significant. The Board’s ul­
timate determination in any disciplinary case is whether an in­
dividual can safely practice nursing. In order for an evaluation 
to be effective and useful to the Board, an evaluator must be 
able to form an opinion as to whether an individual can practice 
nursing safely. In order to reach such an opinion, an evaluator 
must be familiar with the duties that are relevant to the nurs­
ing profession. Patients under the care of a nurse are vulner­
able by virtue of illness or injury and are dependent upon the 
nature of the nurse-patient relationship. Further, the nurse-pa­
tient relationship exists in settings other than a hospital, such as 
in home health, hospice care, or nursing home care. An evalu­
ator must be familiar with the types of settings in which a nurse 
may work, the kinds of tasks that a nurse must be able to per­
form, and the skills and judgment that a nurse must utilize as 
part of his or her daily routine. Further, an evaluator must under­
stand the complexities associated with providing direct patient 
care in any setting in order to be able to adequately assess an 
individual’s ability to meet those responsibilities. The proposed 
amendments to §213.33(e) and (f) also require an evaluation to 
be conducted pursuant to professionally recognized standards 
and methods and to include the use of objective tests and in­
struments designed to test the psychological stability, fitness to 
practice, professional character, and veracity of the individual. 
These proposed requirements are necessary to assist the Board 
in determining whether an individual is likely to be able to com­
ply with the Nursing Practice Act and the Board’s policies and 
rules in the future. This is a very important factor for the Board 
to consider, especially in cases that involve prior criminal or un­
professional conduct. Although the Board considers all factors 
and circumstances in each case, the Board is especially con­
cerned with the likelihood that an individual’s dangerous or un­
safe behavior may be repeated in the future. To that end, the 
proposed requirements are designed to ensure that evaluators 
utilize objective and reliable instruments to determine if an indi­
vidual: (i) is being honest and forthcoming about the events that 
have transpired, (ii) understands the significance of the events 
that have transpired, (iii) has plans in place to prevent the re­
occurrence of the events that have transpired; (iv) has made 
amends for past conduct; (v) currently possesses the physical 
and mental stability to practice safely, and (vi) currently pos­
sesses the professional character necessary to practice safely. 
If an evaluator determines that an individual may practice safely, 
these factors also play a large role in determining whether the in­
dividual should be subject to Board monitoring and supervision. 
Although the Board considers the totality of factors present in 
each disciplinary case, the information and data obtained during 
an evaluation, including an evaluator’s conclusions and recom­
mendations, are invaluable in assisting the Board in determining 
whether an individual is safe to practice nursing, and, if so, un­
der what circumstances. 
Remaining Amendments 
The remaining proposed amendments are necessary: (i) for con­
sistency with the proposed amendments to §213.33(e) and (f); 
(ii) to clarify existing Board policy regarding random drug testing; 
(iii) to revise existing provisions for internal consistency, clarity, 
and readability; and (iv) to correct grammatical errors. First, the 
proposed amendments to §213.20 are necessary to clarify that a 
mental or physical evaluation requested under existing §213.20 
is not subject to the provisions of new §301.4521. This is be­
cause a physical or mental evaluation requested under existing 
§213.20 is not requested by the Board for the resolution of a 
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disciplinary matter. Rather, a physical or mental evaluation un­
der existing §213.20 may be requested by the peer assistance 
program in which an individual is participating in order to prop­
erly evaluate the individual’s impairment level and to plan, imple­
ment, and monitor the individual’s rehabilitation and potential re­
turn to nursing practice. Decisions regarding whether an evalua­
tion is necessary in a particular case is strictly within the purview 
of the peer assistance program in which the individual is partici­
pating. As such, the provisions of new §301.4521 do not apply to 
such evaluations. The existing language of §213.20 may be un­
clear in this regard, as it currently states that the Executive Direc­
tor of the Board or the peer assistance program may determine 
whether an individual should undergo a physical or mental evalu­
ation. In order to clarify this issue, the proposed amendments to 
§213.20 make clear that only the peer assistance program may 
determine when an evaluation is required under §213.20. The 
remaining amendments to §213.20 are necessary to correct a 
reference to the "Board of Nursing"  and to correct  a grammati­
cal error. The proposed amendments to §213.29 are necessary 
for consistency with new §301.4521 and the proposed amend­
ments to §213.33(e) and (f). Existing §213.29 requires an in­
dividual to obtain an evaluation in any matter before the Board 
that involves an allegation of chemical dependency or misuse 
or abuse of drugs of alcohol. An evaluation under §213.29 is 
subject to the requirements of new §301.4521. As such, the 
proposed amendments to §213.29 require an evaluation due to 
chemical dependency or the misuse or abuse of drugs or alcohol 
to meet the criteria prescribed in proposed amended §213.33. In 
this way, the Board is ensuring compliance with the provisions 
of new §301.4521 and consistency in its policies, procedures, 
and requirements related to evaluations. The proposed amend­
ments to §213.29 also make clear that an individual must pay 
for an evaluation under §213.29. This proposed requirement is 
consistent with new §301.4521(i), which states that an individual 
must pay the costs of an evaluation conducted under §301.4521. 
The proposed amendments to §213.30 are also necessary for 
consistency with the proposed amendments to §213.33(e) and 
(f) and to comply with the provisions of new §301.4521. Exist­
ing §213.30(b)(3) requires an individual to obtain an evaluation 
if the individual’s potential ineligibility is due to mental illness. 
Existing §213.30(b)(4) requires an individual to obtain an evalu­
ation if the individual’s potential ineligibility is due to chemical de­
pendency, including alcohol. An evaluation under §213.30(b)(3) 
and (b)(4) is subject to the requirements of new §301.4521. As 
such, proposed amended §213.30(b)(3) requires an evaluation 
due to mental illness to meet the criteria prescribed in proposed 
amended §213.33. Proposed amended §213.30(b)(4) requires 
an evaluation due to chemical dependency, including alcohol, to 
meet the criteria prescribed in proposed amended §213.33. In 
this way, the Board is ensuring compliance with the provisions 
of new §301.4521 and consistency in its policies, procedures, 
and requirements related to evaluations. Finally, the proposed 
amendments to §213.33(a) are necessary for consistency with 
the proposed amendments to §213.32, which were published in 
the September 4, 2009, issue of the Texas Register (34 TexReg 
6078). The proposed amendments to §213.32 distinguish a cor­
rective action, which is a non-disciplinary action comprised of a 
fine, remedial education, or a combination of a fine and remedial 
education under the Occupations Code Chapter 301 Subchapter 
N, from a disciplinary action under Subchapter J. The proposed 
amendments to §213.30(a) clarify that the factors specified in 
§213.30(1) - (13) shall be considered by the Executive Director of 
the Board when determining the appropriate penalty/sanction in 
a disciplinary case. This distinction is consistent with the distinc­
tions made between a corrective action under Subchapter N and 
a disciplinary action under Subchapter J in proposed amended 
§213.32. The proposed amendments to §213.33(g) are neces­
sary to clarify the Board’s existing policy regarding random drug 
testing. If an individual is placed under Board monitoring for 
chemical dependency or the misuse or abuse of alcohol or drugs, 
the Board has typically required the individual to submit to ran­
dom drug screening for a specified period of time. Further, the 
Board tests for approximately fourteen prohibited substances, in­
cluding alcohol. The Board has required its random drug screen­
ing  to be verified through urinalysis since at least 1989. Over the 
years,  the Board has  found urinalysis to be a reliable method for 
screening for prohibited substances, including alcohol. Further, 
the Board contracts with a third party vendor to conduct its drug 
screening, and the Board’s vendor utilizes urinalysis to verify the 
results of the screens. The proposed amendments to §213.33(g) 
formally codify the Board’s existing policy regarding random drug 
testing by clarifying that all random drug testing must be veri­
fied through urinalysis. The remaining proposed amendments 
to §213.33 are necessary to correct grammatical errors and to 
implement the consistent usage of terms within the section. 
The following is a section-by-section overview of the proposal. 
Proposed amended §213.20(h)(1)(C) provides that a nurse 
required to be reported under the Occupations Code §§301.401 
- 301.409 may obtain informal disposition through referral to 
a peer assistance program, as specified in the Occupations 
Code §301.410, if the nurse makes a written contract with the 
Board of Nursing through its Executive Director promising to 
undergo and pay for such physical and mental evaluations 
as the peer assistance program determines to be reasonable 
and necessary to: (i) evaluate the nurse’s impairment; (ii) 
plan, implement, and monitor the nurse’s rehabilitation; and 
(iii) determine if, when, and under what conditions the nurse 
can safely return to practice. Proposed amended §213.29(c)(1) 
provides that if a registered or vocation nurse is reported to 
the Board for intemperate use, abuse of drugs or alcohol, or 
diagnosis of or treatment for chemical dependency, or if a 
person is unable to sign the certification in §213.29(b), that the 
following requirement applies: any matter before the Board that 
involves an allegation of chemical dependency, or misuse or 
abuse of drugs or alcohol, will require at a minimum that such 
person obtain for Board review an evaluation that meets the 
criteria of §213.33. Proposed amended §213.29(d) states that it 
shall be the responsibility of those persons subject to proposed 
amended §213.29 to submit to and pay for an evaluation that 
meets the criteria of §213.33. Proposed amended §213.30(b)(3) 
provides that a person must submit a petition or application on 
forms provided by the Board, which includes, if the potential 
ineligibility is due to mental illness, evidence of an evaluation 
that meets the criteria of §213.33 and evidence of treatment. 
Proposed amended §213.30(b)(4) provides that a person must 
submit a petition or application on forms provided by the Board 
which includes, if the potential ineligibility is due to chemical 
dependency, including alcohol, evidence of an evaluation that 
meets the criteria of §213.33, treatment, after care, and support 
group attendance. The proposed amended title of §213.33 
reads as "Factors Considered for Imposition of Penalties/Sanc­
tions". Proposed amended §213.33(a) specifies the factors that 
shall be considered by the Executive Director when determining 
the appropriate penalty/sanction in disciplinary cases. Further, 
proposed amended §213.33(a) provides that these factors shall 
also be used by the State Office of Administrative Hearings 
(SOAH) when recommending a sanction and the Board in de­
termining the appropriate penalty/sanction in disciplinary cases. 
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The proposed amendments to §213.33(a)(7) and (10) replace 
the term "licensee" with the term "person". Proposed amended 
§213.33(e) provides that, if the Board has probable cause to 
believe that a person is unable to practice nursing with reason­
able skill and safety because of physical impairment, mental 
impairment, chemical dependency, or abuse of drugs or alcohol, 
the Board may require an evaluation by a Board-approved 
addictionologist, addictionist, treatment evaluator, physician, 
medical doctor, neurologist, osteopathic, psychologist, forensic 
psychologist, forensic psychiatrist, or psychiatrist, with creden­
tials appropriate for the specific evaluation requested. Further, 
proposed amended §213.33(e) provides that the evaluator 
must be familiar with the duties appropriate to the nursing 
profession. Proposed amended §213.33(e) also states that the 
evaluation must be conducted pursuant to professionally recog­
nized standards and methods. Proposed amended §213.33(e) 
also provides that the evaluation must include the utilization 
of objective tests and instruments, which at a minimum, are 
designed to test the psychological stability, fitness to practice, 
professional character, and veracity of the person subject to 
evaluation. Proposed amended §213.33(e) further states that, 
if applicable, the evaluation must include information regarding 
the person’s prognosis and medication regime. Proposed 
amended §213.33(e) also provides that the person subject to 
evaluation shall sign a release allowing the evaluator to review 
the file compiled by the Board staff and a release that permits 
the evaluator to release the evaluation to the Board. Proposed 
amended §213.33(e) also states that the person subject to 
evaluation should be provided a copy of the evaluation upon 
completion by the evaluator; and, if not, the Board will provide 
the person a copy. Proposed amended §213.33(f)(1) provides 
that, when determining evidence of present fitness to practice 
because of known or reported unprofessional conduct, lack of 
good professional character, or prior criminal history, the Board 
may request an evaluation conducted by a Board-approved 
forensic psychologist or forensic psychiatrist who (i) evaluates 
the behavior in question or the prior criminal history of the 
person subject to evaluation; (ii) seeks to predict the likelihood 
that the person subject to evaluation will engage in the behavior 
in question or criminal activity again, which may result in the 
person committing a second or subsequent reportable violation 
or receiving a second or subsequent reportable adjudication or 
conviction; and the continuing danger, if any, that the person 
poses to the community; (iii) is familiar with the duties appro­
priate to the nursing profession; (iv) conducts the evaluation 
pursuant to professionally recognized standards and methods; 
and (v) utilizes objective tests and instruments that, at a mini­
mum, are designed to test the psychological stability, fitness to 
practice, professional character, and/or veracity of the person 
subject to evaluation. Proposed amended §213.33(f)(2) pro­
vides that the person subject to evaluation shall sign a release 
allowing the evaluator to review the file compiled by Board staff 
and a release that permits the evaluator to release the evalu­
ation to the Board. Proposed amended §213.33(f)(3) provides 
that the person subject to evaluation should be provided a 
copy of the evaluation upon completion by the evaluator; and, 
if not, the Board will provide the person a copy. Proposed new 
§213.33(f)(4) states that the provisions of the Occupations Code 
§301.4521 apply to an evaluation requested under §213.33(f). 
Proposed amended §213.33(g) provides that, in accordance 
with the provisions of the Occupations Code and the Nursing 
Practice Act (NPA), and in keeping with the obligation to protect 
the consumer of nursing services from the unsafe, incompetent 
or unprofessional nurse, the Board has adopted recommended 
guidelines for disciplinary orders and conditions of probation for 
violations of the NPA. Further, proposed amended §213.33(g) 
states that the purpose of these guidelines is to give notice 
of the range of penalties which will normally be imposed for 
violations of the provisions in the Occupations Code Chapter 
301 Subchapter J. Proposed amended §213.33(g) also pro­
vides that these disciplinary guidelines are based upon a single 
count violation of each provision listed. Proposed amended 
§213.33(g) provides that multiple violations of the same pro­
vision or rule, or other unrelated violations included in the 
administrative complaint, will be grounds for an enhancement 
of penalties subject to §301.4531(c)(1) and (2) of the NPA. 
Proposed amended §213.33(g) also provides that all penalties 
at the upper range of the sanctions set forth in the guidelines, 
such as suspension, revocation, or surrender, include lesser 
penalties, i.e., fine, remedial education, or probation, which may 
also be included in the final penalty at the Board’s discretion. 
Proposed amended §213.33(g)(2) provides that the Board may, 
upon the finding of a violation, enter an order imposing one or 
more of the following disciplinary actions under the authority 
of §301.453(a) and (b) of the NPA: (i) denial of the person’s 
application for a license, license renewal, reinstatement of a re­
voked, suspended, or surrendered license, or temporary permit; 
(ii) approval of the person’s application for a license, license re­
newal, reinstatement of a revoked, suspended, or surrendered 
license, or temporary permit; (iii) setting reasonable probation­
ary stipulations as a condition of the issuance, reinstatement, 
or renewal of the license or temporary permit, including: (A) 
submitting to an evaluation as outlined in §213.33(e) and (f) 
or pursuant to the Occupations Code §301.4521; and (B) ab­
staining from the unauthorized use of drugs and alcohol to be 
verified by random drug testing conducted through urinalysis; 
(iv) determining, in accordance with §301.468 of the NPA, 
that an order denying a license application, license renewal, 
or temporary permit be probated; (v) issuance of a Warning, 
which shall include reasonable probationary stipulations which 
may include abstaining from the unauthorized use of drugs 
and alcohol to be verified by random drug testing conducted 
through urinalysis; (vi) issuance of a Reprimand, which shall 
include reasonable probationary stipulations which may include 
abstaining from the unauthorized use of drugs and alcohol to be 
verified by random drug testing conducted through urinalysis; 
and (vii) suspension of the person’s license, which may be: 
(A) enforced and active for a specific period; or (B) probated 
with reasonable probationary stipulations as a condition for 
lifting or staying the order of suspension, including submitting 
to an evaluation as outlined in §213.33(e) and (f) or pursuant 
to the Occupations Code §301.4521 and abstaining from the 
unauthorized use of drugs and alcohol to be verified by random 
drug testing conducted through urinalysis. 
Katherine Thomas, Executive Director, has determined that for 
each year of the first five years the proposed amendments are 
in effect, there will be no additional fiscal implications for state or 
local government as a result of implementing the proposal. 
Ms. Thomas has also determined that for each year of the first 
five years the proposed amendments are in effect, there will be 
public benefits, and there will be potential costs for individuals 
required to comply with the proposal. 
The anticipated public benefits will be the adoption of require­
ments that: (i) implement HB 3961; (ii) promote clarity and 
consistency among existing Board policies, procedures, and 
requirements; (iii) enable the Board to make fair and consistent 
determinations in disciplinary cases, which results in more 
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effective regulation; and (iv) ensure the protection of the public 
health, safety, and welfare. First, HB 3961 and the proposed 
amendments to §213.33(e) and (f) authorize the Board to 
request an individual to submit to a physical or psychological 
evaluation if the Board has probable cause to believe that the 
individual is unable to practice nursing safely due to physical 
impairment, mental impairment, chemical dependency, or abuse 
of drugs or alcohol, or in circumstances where an individu­
als’s prior criminal history, unprofessional conduct, or good 
professional character is at issue. The Board is charged with 
protecting the health, safety, and welfare of the public from the 
unsafe, incompetent, unethical, or illegal conduct of licensees 
and individuals subject to Chapter 301. When an individual has 
exhibited impaired behavior, either due to chemical dependency 
or the abuse of alcohol or drugs, or due to a physical or mental 
condition, the Board has a responsibility to remove the individual 
from all nursing duties involving direct patient care until the in­
dividual is deemed safe to return to those duties. Further, when 
an individual has exhibited unprofessional character, including 
criminal conduct, the Board has a responsibility to ensure that 
the individual does not pose a risk to the public’s safety. The 
Board is particularly concerned about an individual’s impaired 
behavior and unprofessional character and conduct as it relates 
to the individual’s nursing practice, as such behaviors may place 
vulnerable members of the public in danger and could affect 
the individual’s ability to safely care for patients. The proposed 
amendments to §213.33(e) and (f), which implement the pro­
visions and requirements of HB 3961, provide the Board with 
an additional tool for determining whether an individual is safe 
to practice nursing. The proposed amendments to §213.33(e) 
and (f) prescribe the specific circumstances in which the Board 
will request an individual to submit to a physical or mental 
evaluation. Further, the proposed amendments to §213.33(e) 
and (f) implement necessary safeguards to ensure that all 
evaluations are based upon reliable, verifiable, and objective 
information. The proposed amendments to §213.33(e) and (f) 
also ensure that an evaluation is conducted by an appropriately 
trained provider who specializes in the specific area relevant 
to the requested evaluation. These proposed requirements 
are designed to ensure that an appropriately trained provider 
conducts an evaluation based upon verifiable, objective data. 
The proposed amendments to §213.33(e) and (f) also require an 
evaluator to be familiar with the duties appropriate to the nursing 
profession. This proposed requirement is especially important 
because the evaluator is assessing the settings in which the in­
dividual may work, the specific tasks that the individual must be 
able to perform in those setting, and the skills and judgment that 
the individual must utilize as part of his or her daily routine. Fur­
ther, the evaluator, in understanding the complexities associated 
with providing direct patient care in those settings, is assessing 
whether the individual can safely perform his or her nursing 
responsibilities. The proposed requirements to §213.33(e) and 
(f) also assist the Board in determining whether an individual is 
likely to be able to comply with the Nursing Practice Act and the 
Board’s policies and rules in the future. This is a very important 
factor for the Board to consider, as the Board is especially 
concerned with the likelihood that dangerous or unsafe behavior 
may be repeated in the future. Further, an evaluator’s recom­
mendation regarding whether an individual should be subject to 
Board monitoring and supervision is also an important factor for 
the Board to consider. Although the Board considers the totality 
of factors present in each disciplinary case, the information and 
data obtained during an evaluation, including the evaluator’s 
conclusions and recommendations, are invaluable in assisting 
the Board in determining whether the individual is safe to prac­
tice nursing, and, if so, under what circumstances. Very often, 
an evaluation produces information that is beyond the Board’s 
knowledge prior to the evaluation. Such additional information 
permits the Board to review the totality of the circumstances in 
each disciplinary case, which enables the  Board to make better  
decisions regarding the appropriate remedy in the case. When 
the Board is able to consider all of the factors that are relevant in 
a case,  the Board is better able to determine if, and under what 
circumstances, an individual should be permitted to continuing 
practicing nursing. Further, the Board is better able to protect 
the interests of the public when it can ensure that a nurse is safe 
to practice and when appropriate monitoring and supervision 
requirements can be implemented to ensure that the individ­
ual remains safe while providing patient care. The proposed 
amendments to §213.33(e) and (f) allow the Board to obtain the 
best information available in a disciplinary matter. Further, the 
proposed amendments to §213.33(e) and (f) ensure that the 
conclusions and recommendations provided to the Board are 
based upon reliable, verifiable, and objective information. In this 
way, the Board is better able to resolve disciplinary cases in a 
fair and efficient manner, which results in more consistent and 
effective regulation. The proposed amendments to §213.33(g) 
are necessary to ensure consistency among Board policies, 
procedures, and requirements in disciplinary matters and to 
clarify existing Board policy regarding random drug screening. 
Such consistency results in fair and efficient regulation, which 
benefits all regulated individuals, as well as the public at large. 
Further, by clarifying the Board’s existing policy that all random 
drug screening must be verified through urinalysis, the Board is 
providing appropriate notice to all regulated individuals of the 
Board’s existing policies and expectations in this regard, which 
also results in fair and consistent regulation. 
Potential Costs for Individuals Required to Comply with the Pro­
posal. 
The proposal authorizes the Board to: (i) require an individual 
to submit to a physical or psychological evaluation if the Board 
has probable cause to believe that the individual is unable to 
practice nursing safely due to physical impairment, mental im­
pairment, chemical dependency, or abuse of drugs or alcohol; 
and (ii) request an individual to submit to a physical or psycho­
logical evaluation if the Board believes that the individual is un­
able to practice nursing safely for a reason other than physical 
impairment, mental impairment, chemical dependency, or abuse 
of drugs or alcohol. The proposal also (i) identifies the circum­
stances in which an evaluation may be required or requested 
by the Board under new §301.4521, (ii) specifies the credentials 
that an evaluator must possess in order to conduct an evaluation 
under new §301.4521, and (iii) prescribes the required compo­
nents of an evaluation under new §301.4521. Not every individ­
ual regulated under Chapter 301 will be subject to the proposal. 
Only those individuals who (i) are involved in a disciplinary mat­
ter before the Board and (ii) are requested or required to submit 
to a physical or psychological evaluation under new §301.4521 
will be affected by the proposal. There will be associated costs 
of compliance with the proposal for such individuals. The proba­
ble costs associated with the proposed amendments result from 
proposed new §213.33(e), (f), and (g). 
Proposed amended §213.33(e) and (f) prescribe the credentials 
that an evaluator must possess in order to conduct an evaluation 
under new §301.4521. Further, proposed amended §213.33(e) 
and (f) specify the criteria that an evaluation must meet under 
new §301.4521. Specifically, the proposed amendments to 
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§213.33(e) and (f) require an evaluation under new §301.4521 to 
be conducted by a Board approved addictionologist, addiction­
ist, treatment evaluator, physician, medical doctor, neurologist, 
osteopathic, psychologist, forensic psychologist, forensic psy­
chiatrist, or psychiatrist. Further, the proposed amendments to 
§213.33(e) and (f) require the evaluator to be familiar with the 
duties appropriate to the nursing profession. Additionally, the 
proposed amendments to §213.33(e) and (f) require an eval­
uation to be conducted pursuant to professionally recognized 
standards and methods and to include the utilization of objective 
tests and instruments which are designed to test an individual’s 
psychological stability, fitness to practice, professional char­
acter, and veracity. If an individual is requested to submit to 
an evaluation under new §301.4521, the total probable cost to 
comply with the proposed amendments will vary substantially 
among individuals, primarily based upon the cost assessed by 
the particular evaluator performing the requested evaluation. 
The Board generally estimates that an evaluation under new 
§301.4521 may cost between $850 - $2,000. However, the 
Board anticipates that the probable costs of an evaluation under 
new §301.4521 will vary substantially from provider to provider, 
based upon the following factors: (i) the type and nature of the 
evaluation; (ii) the type of provider that is qualified to perform 
the evaluation; (iii) the availability  of  a qualified provider to 
conduct the evaluation; (iv) the amount and type of objective 
tests utilized by an evaluator; (v) the geographic location of 
the individual; (vi) the geographic location of the evaluator; (vii) 
whether an evaluator performs evaluations on a frequent basis; 
(viii) the familiarity of an evaluator with the requirements of 
new §301.4521, the proposed amendments, and Board policies 
and procedures; (ix) the complexity of the issues in the case; 
(x) the history of the individual; (xi) the amount of time it will 
take for the evaluator to conduct the evaluation, including the 
administration of objective tests; and (xii) the amount of time it 
will take the evaluator to prepare his or her report. The proposed 
amendments to §213.33(e) and (f) establish the credentials that 
a provider must possess in order to perform an evaluation under 
new §301.4521. The proposed amendments also prescribe the 
criteria that an evaluation under new §301.4521 must meet. 
However, the Board is not requiring an individual to obtain an 
evaluation from a particular evaluator. Although the Board 
maintains a list of pre-approved evaluators who may conduct an 
evaluation, an individual is not obligated to obtain an evaluation 
from one of the listed providers. An individual may choose to 
obtain an evaluation from any provider, so long as the provider 
meets the proposed requirements of §213.33(e) and (f) and new 
§301.4521. As such, each individual is free to choose the most 
economical way to obtain an evaluation under new §301.4521 
and the proposed amendments. Each individual also has the 
information necessary to estimate his or her own compliance 
costs. Further, new §301.4521(i) states that an individual shall 
pay the costs of an evaluation conducted under new §301.4521. 
Any other costs to comply with the proposal result from the 
enactment of the Occupations Code Chapter 301 and are 
not a result of the adoption, enforcement, or administration of 
the proposal. Proposed amended §213.33(g) clarifies that all 
random drug screening must be verified through urinalysis. This 
proposed amendment does not alter the Board’s existing policy 
regarding random drug screening. As a result, the Board does 
not anticipate that the proposed amendments to §213.33(g) will 
alter the costs that are being incurred by individuals currently 
subject to random drug screening. Nevertheless, individuals 
who are subject to random drug screening will incur costs of 
compliance with proposed amended §213.33(g). The Board 
estimates that the probable costs of compliance with proposed 
amended §213.33(g) will vary from individual to individual based 
upon the (i) length of time that an individual must submit to 
random drug screening and (ii) the number of screens that an 
individual must submit. An individual will typically be required 
to submit to random drug screening for a period of 1 - 3 years. 
During this time, an individual will be required to test once a 
week for the first three month period. An individual will be 
required to test twice a month for the next three month period. 
An individual will be required to test once a month for the next 
six month period. An individual will be required to test once 
a quarter for the remainder of the testing period. The Board 
estimates that each test will cost $46. Based upon this esti­
mate, the Board anticipates that a one year testing period will 
cost approximately $1,152; a two year testing period will cost 
approximately $1,336; and a three year testing period will cost 
approximately $1,520. Although individuals are not typically 
required to test beyond three years, there may be instances 
where a longer testing period is required. In those situations, the 
Board estimates that it will cost an individual an additional $184 
per year to complete the required random screens. Further, if 
an individual is required to re-submit a screen for any reason, 
each screen is anticipated to cost an additional $46. Any other 
costs to comply with the proposal result from the enactment of 
the Occupations Code Chapter 301 and are not a result of the 
adoption, enforcement, or administration of the proposal. 
As required by the Government Code §2006.002(c) and (f), the 
Board has determined that the proposed amendments will not 
have an adverse economic effect on any individual, Board regu­
lated entity, or other entity required to comply with the proposal 
because no individual, Board regulated entity, or other entity re­
quired to comply with the proposal meets the definition of a small 
or micro business under the Government Code §2006.001(1) or 
§2006.001(2). The Government Code §2006.001(1) defines a 
micro business as a legal entity, including a corporation, partner­
ship, or sole proprietorship that: (i) is formed for the purpose of 
making a profit; (ii) is independently owned and operated; and 
(iii) has not more than 20 employees. The Government Code 
§2006.001(2) defines a small business as a legal entity, includ­
ing a corporation, partnership, or sole proprietorship, that: (i) is 
formed for the purpose of making a profit; (ii) is independently 
owned and operated; and (iii) has fewer than 100 employees or 
less than $6 million in annual gross receipts. Each of the ele­
ments in §2006.001(1) and §2006.001(2) must be met in order 
for an entity to qualify as a micro business or small  business.  
The only entities subject to the proposal are individuals regulated 
under Chapter 301. Because such individuals are not indepen­
dently owned and operated legal entities that are formed for the 
purpose of making a profit, no individual regulated under Chap­
ter 301 qualifies as a micro business or small business under the 
Government Code §2006.001(1) or §2006.001(2). Therefore, in 
accordance with the Government Code §2006.002(c) and (f), the 
Board is not  required to prepare a regulatory  flexibility analysis. 
The Board has determined that no private real property interests 
are affected by this proposal and that this proposal does not re­
strict or limit an owner’s right to property that would otherwise 
exist in the absence of government action and, therefore, does 
not constitute a taking or require a takings impact assessment 
under the Government Code §2007.043. 
To be considered, written comments on the proposal or any re­
quest for a public hearing must be submitted no later than 30 
days from date of publication in the Texas Register to James 
W. Johnston, General Counsel, Texas Board of Nursing, 333 
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Guadalupe, Suite 3-460, Austin, Texas 78701, or by e-mail to 
dusty.johnston@bon.state.tx.us, or faxed to (512) 305-8101. If 
a hearing is held, written and oral comments presented at the 
hearing will be considered. 
The amendments are proposed under the Occupations Code 
§§301.452, 301.4521, 301.453, 301.4531, 301.501, 301.452, 
and 301.151. The Occupations Code §301.452(a) defines in­
temperate use to include practicing nursing or being on duty or 
on  call  while under  the influence of alcohol or drugs. The Oc­
cupations Code §301.452(b) provides that a person is subject 
to denial of a license or to disciplinary action under Subchapter 
J for: (i) a violation of Chapter 301, a rule or regulation not in­
consistent with Chapter 301, or an order issued under Chapter 
301; (ii) fraud or deceit in procuring or attempting to procure a li­
cense to practice professional nursing or vocational nursing; (iii) 
a conviction for, or placement on deferred adjudication commu­
nity supervision or deferred disposition for, a felony or for a mis­
demeanor involving moral turpitude; (iv) conduct that results in 
the revocation of probation imposed because of conviction for a 
felony or for a misdemeanor involving moral turpitude; (v) use of 
a nursing license, diploma, or permit, or the transcript of such a 
document, that has been fraudulently purchased, issued, coun­
terfeited, or materially altered; (vi) impersonating or acting as a 
proxy for another person in the licensing examination required 
under §301.253 or §301.255; (vii) directly or indirectly aiding or 
abetting an unlicensed person in connection with the unautho­
rized practice of nursing; (viii) revocation, suspension, or denial 
of, or any other action relating to, the person’s license or privi­
lege to practice nursing in another jurisdiction; (ix) intemperate 
use of alcohol or drugs that the board determines endangers 
or could endanger a patient; (x) unprofessional or dishonorable 
conduct that, in the Board’s opinion, is likely to deceive, defraud, 
or injure a patient or the public; (xi) adjudication of mental incom­
petency; (xii) lack of  fitness to practice because  of  a mental or  
physical health condition that could result in injury to a patient or 
the public; or (xiii) failure to care adequately for a patient or to 
conform to the minimum standards of acceptable nursing prac­
tice in a manner that, in the board’s opinion, exposes a patient 
or other person unnecessarily to risk of harm. The Occupations 
Code §301.452(c) provides that the Board may refuse to admit a 
person to a licensing examination for a ground described under 
§301.452(b). The Occupations Code §301.452(d) requires the 
Board, by rule, to establish guidelines to ensure that any arrest 
information, in particular information on arrests in which criminal 
action was not proven or charges were not filed or adjudicated, 
that is received by the Board under §301.452 is used consis­
tently, fairly, and only to the extent the underlying conduct relates 
to the practice of nursing. The Occupations Code §301.4521(a) 
defines the term applicant as a petitioner for a declaratory order 
of eligibility for a license or an applicant for an initial license or 
renewal of a license and the term evaluation as a physical or psy­
chological evaluation conducted to determine a person’s fitness 
to practice nursing. The Occupations Code §301.4521(b) pro­
vides that the Board may require a nurse or applicant to submit 
to an evaluation only if the Board has probable cause to believe 
that the nurse or applicant is unable to practice nursing with rea­
sonable skill and safety to patients because of: (i) physical im­
pairment; (ii) mental impairment; or (iii) chemical dependency or 
abuse of drugs or alcohol. The Occupations Code §301.4521(c) 
provides that a demand for an evaluation under §301.4521(b) 
must be in writing and state: (i) the reasons probable cause ex­
ists to require the evaluation; and (ii) that refusal by the nurse or 
applicant to submit to the evaluation will result in an administra­
tive hearing to  be  held  to make a  final determination of whether 
probable cause for the evaluation exists. The Occupations Code 
§301.4521(d) states that, if the nurse or applicant refuses to sub­
mit to the evaluation, the Board shall schedule a hearing on the 
issue of probable cause to be conducted by the State Office of 
Administrative Hearings. The nurse or applicant must be notified 
of the hearing by personal service or certified mail. The hearing 
is  limited to the  issue  of whether  the Board  had probable  cause  
to require an evaluation. The nurse or applicant may present tes­
timony and other evidence at the hearing to show why the nurse 
or applicant should not be required to submit to the evaluation. 
The Board has the burden of proving that probable cause exists. 
At the conclusion of the hearing, the hearing officer shall enter an 
order requiring the nurse or applicant to submit to the evaluation 
or an order rescinding the Board’s demand for an evaluation. 
The order may not be vacated or modified under the Govern­
ment Code §2001.058. The Occupations Code §301.4521(e) 
states that, if a nurse or applicant refuses to submit to an eval­
uation after an order requiring the evaluation is entered under 
§301.4521(d), the Board may: (i) refuse to issue or renew a li­
cense; (ii) suspend a license; or (iii) issue an order limiting the 
license. The Occupations Code §301.452(f) provides that the 
Board may request a nurse or applicant to consent to an evalu­
ation by a practitioner approved by the Board for a reason other 
than  a  reason listed in §301.4521(b). A request for an evaluation 
under §301.4521(f) must be in writing and state: (i) the reasons 
for the request; (ii) the type of evaluation requested; (iii) how the 
Board may use the evaluation; (iv) that the nurse or applicant 
may refuse  to submit to an evaluation;  and (v)  the procedures for  
submitting an evaluation as evidence in any hearing regarding 
the issuance or renewal of the nurse’s or applicant’s license. The 
Occupations Code §301.4521(g) states that, if a nurse or appli­
cant refuses to consent to an evaluation under §301.4521(f), the 
nurse or applicant may not introduce an evaluation into evidence 
at a hearing to determine the nurse’s or applicant’s right to be is­
sued or retain a nursing license unless the nurse or applicant: (i) 
not later than the 30th day before the date of the hearing, notifies 
the Board that an evaluation will be introduced into evidence at 
the hearing; (ii) provides the Board the results of that evaluation; 
(iii) informs the Board of any other evaluations by any other prac­
titioners; and (iv) consents to an evaluation by a practitioner that 
meets board standards established under §301.4521(h). The 
Occupations Code §301.4521(h) provides that the Board shall 
establish by rule the qualifications for a licensed practitioner to 
conduct an evaluation under §301.4521. The Board shall main­
tain a list of qualified practitioners. The Board may solicit qual­
ified practitioners located throughout the state to be on the list. 
The Occupations Code §301.4521(i) states that a nurse or ap­
plicant shall pay the costs of an evaluation conducted under 
§301.4521. The Occupations Code §301.4521(j) provides that 
the results of an evaluation under §301.4521 are: (i) confidential 
and not subject to disclosure under the Government Code Chap­
ter 552; (ii) not subject to disclosure by discovery, subpoena, or 
other means of legal compulsion for release to anyone, except 
that the results may be: (A) introduced as evidence in a proceed­
ing before the board or a hearing conducted by the State Office 
of Administrative Hearings under Chapter 301; or (B) included 
in the findings of fact and conclusions of law in a final board or­
der. The Occupations Code §301.4521(k) provides that, if the 
Board determines there is insufficient evidence to bring action 
against a person based on the results of any evaluation under 
this section, the evaluation must be expunged from the Board’s 
records. The Occupations Code §301.4521(l) requires the Board 
to adopt guidelines for requiring or requesting a nurse or appli­
cant to submit to an evaluation under §301.4521. The Occupa­
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tions Code §301.4521(m) states that the authority granted to the 
Board under §301.4521 is in addition to the Board’s authority to 
make licensing decisions under this chapter. The Occupations 
Code §301.453(a) provides that, if the Board determines that a 
person has committed an act listed in §301.452(b), the Board 
shall enter an order imposing one or more of the following: (1) 
denial of the person’s application for a license, license renewal, 
or temporary permit; (2) issuance of a written warning; (3) ad­
ministration of a public reprimand; (4) limitation or restriction of 
the person’s license, including limiting to or excluding from the 
person’s practice one or more specified activities of nursing or 
stipulating periodic board review; (5) suspension of the person’s 
license for a period not to exceed five years; (6) revocation of 
the person’s license; or (7) assessment of a fine. The Occupa­
tions Code §301.453(b) provides that, in addition to or instead of 
an action under §301.453(a), the Board, by order, may require 
the person to: (i) submit to care, counseling, or treatment by a 
health provider designated by the Board as a condition for the 
issuance or renewal of a license; (ii) participate in a program of 
education or counseling prescribed by the Board; (iii) practice 
for a specified period under the direction of a registered nurse or 
vocational nurse designated by the Board; or (iv) perform public 
service the Board considers appropriate. The Occupations Code 
§301.453(c) provides that the Board may probate any penalty 
imposed on a nurse and may accept the voluntary surrender of 
a license. The Board may not reinstate a surrendered license 
unless it determines that the person is competent to resume 
practice. The Occupations Code §301.453(d) states that if the 
Board suspends, revokes, or accepts surrender of a license, the 
Board may impose conditions for reinstatement that the person 
must satisfy before the Board may issue an unrestricted license. 
The Occupations Code §301.4531(a) states that the Board by 
rule shall adopt a schedule of the disciplinary sanctions that the 
Board may impose under Chapter 301. In adopting the sched­
ule of sanctions, the Board shall ensure that the severity of the 
sanction imposed is appropriate to the type of violation or con­
duct that is the basis for disciplinary action. The Occupations 
Code §301.4531(b) states, in determining the appropriate disci­
plinary action, including the amount of any administrative penalty 
to assess, the Board shall consider: (i) whether the person is be­
ing disciplined for multiple violations of either Chapter 301 or a 
rule or order adopted under Chapter 301 or has previously been 
the subject of disciplinary action by the Board and has previously 
complied with Board rules and Chapter 301; (ii) the seriousness 
of the violation; (iii) the threat to public safety; and (iv) any mit­
igating factors. The Occupations Code §301.4531(c) provides 
that, in the case of a person described by §301.4531(b)(1)(A), 
the Board shall consider taking a more severe disciplinary ac­
tion, including revocation of the person’s license, than the disci­
plinary action that would be taken for a single violation; and in 
the case of a person described by §301.4531(b)(1)(B), the Board 
shall consider taking a more severe disciplinary action, including 
revocation of the person’s license, than the disciplinary action 
that would be taken for a person who has not previously been 
the subject of disciplinary action by the Board. The Occupations 
Code §301.501 provides that the Board may impose an adminis­
trative penalty on a person licensed or regulated under Chapter 
301 who violates Chapter 301 or a rule or order adopted under 
Chapter 301. The Occupations Code §301.502(a) states that 
the amount of the administrative penalty may not exceed $5,000 
for each violation. Further, each day a violation continues or oc­
curs is a separate violation for purposes of imposing a penalty. 
The Occupations Code §301.502(b) states that the amount of 
the penalty shall be based on: (i) the seriousness of the viola­
tion, including the nature, circumstances, extent, and gravity of 
any prohibited acts and the hazard or potential hazard created 
to the health, safety, or economic welfare of the public; (ii) the 
economic harm to property or the environment caused by the 
violation; (iii) the history of previous violations; (iv) the amount 
necessary to deter a future violation; (v) efforts made to correct 
the violation; and (vi) any other matter that justice may require. 
The Occupations Code §301.151 authorizes the Board to adopt 
and enforce rules consistent with Chapter 301 and necessary 
to: (1) perform its duties and conduct proceedings before the 
Board; (2) regulate the practice of professional nursing and vo­
cational nursing; (3) establish standards of professional conduct 
for license holders Chapter 301; and (4) determine whether an 
act constitutes the practice of professional nursing or vocational 
nursing. 
The following statutes are affected by this proposal: 
Sections 213.20, 213.29, 213.30, and 213.33 - Statutes 
§§301.452, 301.4521, 301.453, 301.4531, 301.501, 301.502, 
and 301.151. 
§213.20. Informal Proceedings and Alternate Dispute Resolution 
(ADR). 
(a) - (g) (No change.) 
(h) Referral to peer assistance after report to the Board. 
(1) A nurse required to be reported under Texas Occupa­
tions Code Annotated §§301.401 - 301.409, may obtain informal dispo­
sition through referral to a peer assistance program as specified in Texas 
Occupations Code Annotated §301.410, as amended, if the nurse: 
(A) - (B) (No change.) 
(C)          
[Nurse Examiners] through its executive director promising to: 
(i) undergo and pay for such physical and mental 
          
makes a written contract with the Board of Nursing
evaluations as the [executive director or the] peer assistance program
determines [determine] to be reasonable and necessary to evaluate the 
nurse’s impairment; to plan, implement and monitor the nurse’s reha­
bilitation; and, to determine if, when and under what conditions the 
nurse  can  safely return to practice;  
(ii) - (iv) (No change.) 
(2) - (3) (No change.) 
(i) - (l) (No change.) 
§213.29. Criteria and Procedure Regarding Intemperate Use and 
Lack of Fitness in Eligibility and Disciplinary Matters. 
(a) - (b) (No change.) 
(c) If a registered or vocational nurse is reported to the Board 
for intemperate use, abuse of drugs or alcohol, or diagnosis of or treat­
ment for chemical dependency; or if a person is unable to sign the cer­
tification in subsection (b) of this section, the following restrictions and 
requirements apply: 
(1) Any matter before the Board that involves an allega­
tion of chemical dependency, or misuse or abuse of drugs or alcohol, 
will require at a minimum that such person obtain for Board review an 
evaluation that meets the criteria of §213.33 of this chapter (relating to 
Factors Considered for Imposition of Penalties/Sanctions) [a chemical 
dependency evaluation performed by a licensed chemical dependency 
evaluator or other professional approved by the executive director]; 
(2) - (4) (No change.) 
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(d) It shall be the responsibility of those persons subject to this 
rule to submit to and pay for an evaluation that meets the criteria of 
§213.33 of this chapter [by a professional approved by the executive 
director to determine current sobriety and fitness. The evaluation shall 
be limited to the conditions mentioned in subsection (b) of this section]. 
(e) - (j) (No change.) 
§213.30. Declaratory Order of Eligibility for Licensure. 
(a) (No change.) 
(b) The person must submit a petition or application on forms 
provided by the Board which includes: 
(1) - (2) (No change.) 
(3) if the potential ineligibility is due to mental illness, evi­
dence of an evaluation that meets the criteria of §213.33 of this chapter 
(relating to Factors Considered for Imposition of Penalties/Sanctions) 
and [, including a prognosis, by a psychologist or psychiatrist,] evi­
dence of treatment[, including any medication]; 
(4) if the potential ineligibility is due to chemical depen­
dency including alcohol, evidence of an evaluation that meets the cri­
teria of §213.33 of this chapter and treatment, after care and support 
group attendance; and 
(5) (No change.) 
(c) - (i) (No change.) 
§213.33. Factors Considered for Imposition of Penalties/Sanctions 
[and/or Fines]. 
(a) The following factors shall be considered by the executive 
director when determining the appropriate penalty/sanction in disci­
plinary cases [whether to dispose of a disciplinary case by fine or by 
fine and stipulation and the amount of such fine]. These factors shall 
also be used by the State Office of Administrative Hearings (SOAH) 
when recommending a sanction and the Board in determining the ap­
propriate penalty/sanction in disciplinary cases: 
(1) - (6) (No change.) 
(7) the length of time the person [licensee] has practiced; 
(8) - (9) (No change.) 
(10) attempts by the person [licensee] to correct or stop the 
violation; 
(11) - (13) (No change.) 
(b) - (d) (No change.) 
(e) If the Board has probable cause to believe that a person 
is unable to practice nursing with reasonable skill and safety because 
of physical impairment, mental impairment, chemical dependency, 
or abuse of drugs or alcohol [When determining evidence of present 
fitness to practice], the Board [or Executive Director] may require 
an evaluation by a Board-approved addictionologist, addictionist, 
treatment evaluator, physician, medical doctor, neurologist, osteo­
pathic, psychologist, forensic psychologist, forensic psychiatrist, or 
psychiatrist, with credentials appropriate for the specific evaluation 
requested [who is licensed by the Texas State Board of Examiners 
of Psychologists or the Texas Medical Board, respectively]. The 
evaluator must be familiar with the duties appropriate to the nursing 
profession. The evaluation must be conducted pursuant to profession­
ally recognized standards and methods. The evaluation must include 
the utilization of objective tests and instruments which at a minimum 
are designed to test the psychological stability, fitness to practice, 
professional character, and veracity of the person subject to evaluation 
[applicant or licensee]. If applicable, the evaluation must include 
information regarding the person’s prognosis and medication regime. 
The person [applicant or licensee] subject to evaluation shall sign a 
release allowing the evaluator to review the file compiled by the Board 
staff and a release that permits the evaluator to release the evaluation 
to the Board. The person subject to evaluation [applicant or licensee] 
should be provided a copy of the evaluation upon completion by the 
evaluator; if not, the Board will provide the person [individual] a copy. 
(f) When determining evidence of present fitness to practice 
because of known or reported unprofessional conduct, lack of good 
professional character, or prior criminal history [by a licensee or appli­
cant for licensure]: 
(1) The [the] Board [or Executive Director] may request 
an evaluation [individual risk assessment] conducted by a Board-ap­
proved forensic psychologist or forensic psychiatrist who: 
(A) evaluates the behavior in question or the prior crim­
inal history of the [a] person; [and] 
(B) seeks to predict: 
(i) the likelihood that the person subject to evalua­
tion will engage in the behavior in question or criminal activity again, 
which may [that may] result in  the person committing a second or sub­
sequent reportable violation or receiving a second or subsequent re­
portable adjudication or conviction; and 
(ii) the continuing danger, if any, that the person 
poses to the community;[.] 
(C) is familiar with the duties appropriate to the nursing 
profession;[.] 
(D) conducts the evaluation pursuant to professionally 
recognized standards and methods; and 
(E) utilizes objective tests and instruments that, at a 
minimum, are designed to test the psychological stability, fitness to 
practice, professional character, and/or veracity of the person subject 
to evaluation [nurse applicant or licensee]. 
(2) The person [applicant or licensee] subject to evaluation 
shall sign a release allowing the evaluator to review the file compiled 
by [the] Board staff and a release that permits the evaluator to release 
the evaluation to the Board. 
(3) The person subject to evaluation [applicant or licensee] 
should be provided a copy of the evaluation upon completion by the 
evaluator; if not, the Board will provide the person [individual] a copy. 
(4) The provisions of the Occupations Code §301.4521 ap­
ply to an evaluation requested under this subsection. 
(g) In accordance with the provisions of the [Texas] Occupa­
tions Code and the Nursing Practice Act (NPA), and in keeping with 
the obligation to protect the consumer of nursing services from the un­
safe, incompetent or unprofessional nurse, the Board [of Nursing] has  
adopted the following recommended guidelines for disciplinary orders 
and conditions of probation for violations of the NPA. The purpose of 
these guidelines is to give notice [to licensees] of the range of penalties 
which will normally be imposed for [upon] violations of the provisions 
in the Occupations Code Chapter 301, Subchapter J. These [The] disci­
plinary guidelines are based upon a single count violation of each pro­
vision listed. Multiple violations of the same provision or rule, or other 
unrelated violations included in the administrative complaint, will be 
grounds for an enhancement of penalties subject to §301.4531(c)(1) 
and (2)[,] of the  NPA. All penalties at the upper range of the sanctions 
set forth in the guidelines, such as suspension, revocation, or surren­
der, include lesser penalties, i.e., fine, remedial education, or probation, 
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which may also be included in the final penalty at the Board’s discre­
tion. 
(1) (No change.) 
(2) The Board may, upon the finding of a violation, enter 
an order imposing one or more of the following disciplinary actions 
under the authority of §301.453(a) and (b)[,] of the NPA: 
(A) Denial of the person’s application for a license, li­
cense renewal, reinstatement of a revoked, suspended, or surrendered 
license, or temporary permit; 
(B) Approval of the person’s application for a license, 
license renewal, reinstatement of a revoked, suspended, or surrendered 
license, or temporary permit; and set reasonable probationary stipula­
tions as a condition of issuance, reinstatement, or renewal of the license 
or temporary permit. Additionally, the Board may determine, in accor­
dance with §301.468[,] of the NPA, that an order denying a license 
application, license renewal, or temporary permit be probated. Rea­
sonable probationary stipulations may include, but are not limited to: 
(i) (No change.) 
(ii) submit to an evaluation as outlined in subsec­
tions [subsection] (e)  and (f) of this section or pursuant to the Occu­
pations Code §301.4521; 
(iii) - (v) (No change.) 
(vi) abstain from unauthorized use of drugs and al­
cohol to be verified by random drug testing conducted through urinal­
ysis; or  
(vii) (No change.) 
(C) Issuance of a Warning. The issuance of a Warning 
shall include reasonable probationary stipulations which may include, 
but are not limited to, one or more of the following: 
(i) - (iii)  (No change.) 
(iv) abstain from unauthorized use of drugs and al­
cohol to be verified by random drug testing conducted through urinal­
ysis; or  
(v) (No change.) 
(D) Issuance of a Reprimand. The issuance of a Rep­
rimand shall include reasonable probationary stipulations which may 
include, but are not limited to, one or more of the following: 
(i) - (iii)  (No change.) 
(iv) abstain from unauthorized use of drugs and al­
cohol to be verified by random drug testing conducted through urinal­
ysis; or  
(v) (No change.) 
(E) (No change.) 
(F) Suspension of the person’s license. The Board may 
determine that the order of suspension be enforced and active for a 
specific period or probated with reasonable probationary stipulations as 
a condition for lifting or staying the order of suspension. Reasonable 
probationary stipulations may include, but are not limited to, one or 
more of the following: 
(i) (No change.) 
(ii) submit to an evaluation as outlined in subsec­
tions [subsection] (e)  and (f) of this section or pursuant to the Occu­
pations Code §301.4521; 
(iii) - (v) (No change.) 
(vi) abstain from unauthorized use of drugs and al­
cohol to be verified by random drug testing conducted through urinal
ysis; or  
(vii) (No change.) 
(G) - (M) (No change.) 
(h) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903844 
James W. Johnston 
General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: October 11, 2009 
       
­
For further information, please call: (512) 305-6811
PART 16. TEXAS BOARD OF 
PHYSICAL THERAPY EXAMINERS 
CHAPTER 323. POWERS AND DUTIES OF 
THE BOARD 
22 TAC §323.3 
The Texas Board of Physical Therapy Examiners proposes an 
amendment to §323.3, Adoption of Rules. The amendment 
would update language to reflect changes made to the Physical 
Therapy Practice Act regarding continuing competency during 
the 81st legislative session, and to delete a statement regarding 
the specific fees to be set by the board for administration of the 
continuing education approval process. 
John P. Maline, Executive Director, has determined that for the 
first five-year period this amendment is in effect there will be no 
additional costs to state or local governments as a result of en­
forcing or administering this amendment. 
Mr. Maline has also determined that for each year of the first 
five-year period this amendment is in effect the public benefit 
will be consistency in the rules. Mr. Maline has determined that 
there will be no costs or adverse economic effects to small or 
micro businesses, therefore an economic impact statement or 
regulatory flexibility analysis is not required for the amendment. 
Comments on the proposed amendment may be submitted to 
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy 
Examiners, 333 Guadalupe Street, Suite 2-510, Austin, Texas 
78701; email: nhurter@mail.capnet.state.tx.us. Comments 
must be received no later than 30 days from the date this 
proposed amendment is published in the Texas Register. 
The amendment is proposed under the Physical Therapy Prac­
tice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy Ex­
aminers with the authority to adopt rules consistent with this Act 
to carry out its duties in administering this Act. 
Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af­
fected by this amendment. 
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§323.3. Adoption of Rules. 
(a) The board may adopt rules consistent with the Physical 
Therapy Practice Act to carry out its duties in administering the Act. 
(b) Continuing competence [education]. The board may adopt 
rules relating to the approval of continuing competence activities [ed­
ucation courses]. The board may establish reasonable and necessary 
fees for the administration of the approval of continuing competence 
activities [education programs at a minimum of $40 and not to exceed 
$200 per course submitted to the board for approval]. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903820 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 305-6900 
CHAPTER 329. LICENSING PROCEDURE 
22 TAC §329.5 
The Texas Board of Physical Therapy Examiners proposes 
amendments to §329.5, Licensing Procedures for For­
eign-Trained Applicants. The amendments would eliminate the 
requirement for a prescreening certificate, remove the two-year 
limit on the validity of a completed evaluation, delete specific 
details of the education evaluation requirements and make it 
clear that a foreign-trained applicant must meet the educational 
requirements as delineated in the appropriate version of the 
Federation of State Boards of Physical Therapy’s coursework 
tool, establishes that the board will issue a license only to an 
applicant located in the US, increases the number of hours 
or courses for which college placement tests may be used, 
and makes clear that the board retains the right to make the 
determination of equivalency and does not delegate that au­
thority to any other body. It also allows graduates of a foreign 
CAPTE-accredited program an exemption from the English lan­
guage proficiency requirements and removes the requirement 
that an applicant provide proof of licensure in good standing in 
the country of education. 
John P. Maline, Executive Director, has determined that for the 
first five-year period the amendments are in effect there will be 
no additional costs to state or local governments as a result of 
enforcing or administering the amendment. 
Mr. Maline has also determined that for each year of the first 
five-year period the amendment is in effect the public benefit will  
be eligibility requirements for foreign-trained applicants which 
will be less onerous that the current ones, therefore making it 
likelier that more applicants will come to the state to practice. 
Mr. Maline has determined that there will be no costs or ad­
verse economic effects to small or micro businesses; therefore, 
an economic impact statement or regulatory flexibility analysis is 
not required for the amendment. There are no anticipated costs 
to individuals who are required to comply with the amendment 
as proposed. 
Comments on the proposed amendments may be submitted to 
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy 
Examiners, 333 Guadalupe Street, Suite 2-510, Austin, Texas 
78701; email: nhurter@mail.capnet.state.tx.us. Comments 
must be received no later than 30 days from the date the 
proposed amendments are published in the Texas Register. 
The amendments are proposed under the Physical Therapy 
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy 
Examiners with the authority to adopt rules consistent with this 
Act to carry out its duties in administering this Act. 
Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af­
fected by the amendments. 
§329.5. Licensing Procedures for Foreign-Trained Applicants. 
(a) A foreign-trained applicant must complete the license ap­
plication process as set out in §329.1 of this title (relating to General 
Licensing Procedure), if applying for licensure by examination, or as 
set out in §329.6 of this title (relating to Licensure by Endorsement), if 
applying for licensure by endorsement. 
(b) The board will issue a license only after the applicant is 
physically in the United States and has met all requirements for the 
license. 
(c) Designated representative letter. 
(1) An applicant may designate a person as a representative 
by providing in writing to the board the name, telephone number, and 
address of the person and by stating in the letter that the person will be 
the designated representative for the applicant. 
(2) This letter must be notarized by a notary of the country 
in which the applicant resides and sent directly to the board. A copy 
should be sent to the representative by the applicant. 
(3) A designated representative may obtain confidential in­
formation regarding the application. 
(4) A designated representative of an applicant will remain 
so until the applicant receives his permanent license or until the board 
is notified in writing by the applicant that the designated representative 
has been eliminated or replaced. An applicant may have only one des­
ignated representative at any time. 
(5) The designated representative is not required by the 
board to have power of attorney for the applicant. A person who 
does have power of attorney for an applicant may not submit any 
document that is required by the board to be signed by the applicant 
and notarized. Documents submitted by a person with power of 
attorney for the applicant must be submitted in accordance with all 
requirements set by the Act and rules regarding these documents. 
Any falsification of documents required for licensing submitted by 
a designated representative or a person with power of attorney for 
the applicant may result in denial of license or other penalties to the 
applicant. 
(d) Credentials evaluation. A foreign trained applicant must 
submit to the board a credentials evaluation of professional educa­
tion and training prepared by a Board-approved credentialing entity. 
The board will maintain a list of approved credentialing entities on the 
agency website. It is the applicant’s responsibility to pay the expenses 
associated with the credentials evaluation. 
(1) The credentials evaluation must provide evidence and 
documentation that the applicant’s education outside a state or territory 
of the United States is substantially equivalent to the education of a 
physical therapist who graduated from a physical therapy education 
34 TexReg 6266 September 11, 2009 Texas Register 
program accredited by the Commission on Accreditation in Physical 
Therapy Education (CAPTE). The evaluation must also establish that 
the institution at which the applicant’s received his physical therapy 
education is recognized by the Ministry of Education or the equivalent 
agency in that country. 
(2) To determine substantial equivalency, the approved cre­
dentialing evaluation entity shall use the Course Work Tool (CWT) 
adopted by the Federation of State Boards of Physical Therapy. 
(A) The entity may use the version of the CWT in place 
at the time the foreign-trained applicant graduated from his physical 
therapy program, or the latest edition of the CWT, at the request of the 
applicant. 
(B) If the applicant’s education has already been eval­
uated using an appropriate version of the CWT and all educational re­
quirements were met, the board will accept a copy of the evaluation 
from an approved credentialing entity or a state in which the applicant 
holds or has held a physical therapy license. 
(3) If the credentialing entity determines that the physical 
therapy education is substantially equivalent, but no evidence is found 
of specific required courses or content areas, the applicant is respon­
sible for remedying those deficiencies. The applicant may use college 
credit obtained through College Level Examination Placement (CLEP) 
or other college advanced placement exams to complete up to 14 hours, 
but no more than 4 courses, of general education requirements. 
(4) If the applicant received an entry-level physical therapy 
degree from a CAPTE-accredited program located outside the U.S., 
the program is considered equivalent to a domestic CAPTE-accredited 
physical therapy program, and the applicant is exempt from meeting 
the requirements of the CWT. 
(5) An evaluation prepared by board-approved credentialer 
reflects only the findings and conclusions of the credentialer, and shall 
not be binding on the board. In the event that the board determines that 
the applicant’s education is not substantially equivalent to an entry-
level physical therapy program accredited by CAPTE, the board will 
notify the applicant in writing stating the reasons why the applicant’s 
education is not substantially equivalent. 
(e) English language proficiency. A foreign-trained applicant 
must demonstrate his ability to communicate in English by making the 
minimum score accepted by the board on the TOEFL tests adminis­
tered by the Educational Testing Service (ETS). Minimum acceptable 
scores are as follows: Paper based TOEFL tests (pbt) - TOEFL (read­
ing/comprehension) 580; TWE (writing/essay) 5.0; TSE (speaking) 55; 
Computer-based TOEFL tests (cbt) - TOEFL (reading/comprehension) 
237; TWE (writing/essay) 5.0; TSE (speaking) 55; Internet-based (ibt) ­
Writing 24; Speaking 26; Reading Comprehension 21; Listening Com­
prehension 18. 
(1) This requirement is waived for graduates of entry-level 
physical therapy programs in Australia, Canada (except Quebec), Ire­
land, New Zealand and the United Kingdom, and for graduates of en-
try-level programs accredited by the Commission on Accreditation in 
Physical Therapy Education (CAPTE) at time of graduation. For grad­
uates of entry-level physical therapy programs in other countries, the 
Board may grant an exception to the English language proficiency re­
quirements under the following conditions: 
(A) the applicant holds a current license in physical 
therapy in another state and has been licensed in the another state in 
the U.S. for 10 years prior to application. 
(B) The applicant submits satisfactory proof that he/she 
is a citizen or lawful permanent resident of the U.S., and has attended 
four or more years of secondary or post-secondary education in the U.S. 
(2) With a score of 50 on the paper-based and computer-
based Test of Spoken English (TSE), the board will allow the appli­
cant to submit three original, notarized letters of recommendation from 
individuals who have practical knowledge of the applicant’s ability to 
communicate successfully in spoken English. Individuals who provide 
this written testimony must be native English speakers, cannot be re­
lated by blood or marriage to the applicant, and at least one of the letters 
must be from a PT licensed to practice in the U.S. These letters must be 
submitted by their authors directly to the board. At the board’s discre­
tion, the letters may be considered satisfactory evidence of proficiency 
in spoken English. 
[(a) The provisions of §329.1 of this title apply to foreign-
trained applicants.] 
[(b) If required by §343 of the U.S. Illegal Immigration Re­
form and Immigrant Responsibility Act, the foreign-trained applicant 
must present a prescreening certificate issued by a board-approved pre-
screening entity. The board will establish by policy a list of board-ap­
proved prescreening entities, which will be made available to foreign-
trained applicants on request.] 
[(c) The foreign-trained applicant’s educational credentials 
and qualifications will be evaluated by a board-approved credentialing 
entity in accordance with the requirements of subsection (f) of this 
section. The board will establish by policy a list of approved cre­
dentialing entities. In the event that the credentialer does not adhere 
to the guidelines of subsection (f) of this section, the Board may 
override the evaluation. An evaluation by a board-approved education 
credentialing entity is valid for the purpose of licensing in this state for 
not more than two years after the date of issuance of the evaluation.] 
[(d) After arrival in the United States, the applicant must sub­
mit a United States residential address and pay all remaining fees. Only 
after the applicant has arrived in the United States will the board ap­
prove registration for the national exam.] 
[(e) Designated representative letter.] 
[(1) An applicant may designate a person as a representa­
tive by providing in writing to the board the name, telephone number, 
and address of the person and by stating in the letter that the person will 
be the designated representative for the applicant.] 
[(2) This letter must be notarized by a notary of the country 
in which the applicant resides and sent directly to the board. A copy 
should be sent to the representative by the applicant.] 
[(3) A designated representative may obtain confidential 
information regarding the application.] 
[(4) A designated representative of an applicant will re­
main so until the applicant receives his permanent license or until the 
board is notified in writing by the applicant that the designated repre­
sentative has been eliminated or replaced. An applicant may have only 
one designated representative at any time.] 
[(5) The designated representative is not required by the 
board to have power of attorney for the applicant. A person who does 
have power of attorney for an applicant may not submit any document 
that is required by the board to be signed by the applicant and notarized. 
Documents submitted by a person with power of attorney for the ap­
plicant must be submitted in accordance with all requirements set by 
the Act and rules regarding these documents. Any falsification of doc­
uments required for licensing submitted by a designated representative 
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or a person with power of attorney for the applicant may result in denial 
of license or other penalties to the applicant.] 
[(f) Guidelines for board-approved education credentialing 
entities.] 
[(1) The credentialing entity will review all of an appli­
cant’s post-secondary professional education credentials earned out­
side of the United States. The entity will evaluate allowable trans­
fer credit for the 13th year based on recommendations of the National 
Council on the Evaluation of Educational Credentials or on current 
published reference materials. The applicant must have completed, 
with a passing grade of A, B, C, Pass or Credit, 60 semester hours credit 
or the equivalent in general education courses from an accredited in­
stitution of higher learning. This requirement may be met by credits 
earned at U.S. colleges or universities, by College Level Examination 
Program (CLEP) credits, or Advanced Placement (AP) according to 
standards of the American Council on Education. The number of cred­
its earned by CLEP or AP may not exceed 12 semester credits.] 
[(2) The credentialing entity must attest that the institution 
attended by the applicant has the recognition of the Ministry of Educa­
tion or the equivalent in that country.] 
[(3) All foreign-trained applicants must demonstrate the 
ability to communicate in English by making the minimum score 
accepted by the board on the TOEFL tests. This requirement is 
waived for graduates of entry-level physical therapy programs in 
Australia, Canada (except Quebec), Ireland, New Zealand and the 
United Kingdom, and for graduates of entry-level programs accredited 
by the Commission on Accreditation in Physical Therapy Education 
(CAPTE) at time of graduation. For graduates of entry-level physical 
therapy programs in other foreign countries, the Board may grant an 
exception to the TOEFL tests if the applicant holds a current license in 
physical therapy in another state and has been licensed in the U.S. for 
10 years prior to application. The Board also may grant an exception 
to the TOEFL tests to an applicant who submits satisfactory proof that 
he/she is a citizen or lawful permanent resident of the United States, 
and has attended four or more years of secondary or post-secondary 
education in the U.S. Regarding the Paper-based and Computer-based 
TOEFL tests: If an applicant makes a score of 50 on the TSE, the 
board will allow the applicant to submit three original, notarized letters 
of recommendation from individuals who have practical knowledge of 
the applicant’s ability to communicate successfully in spoken English. 
Individuals who provide this written testimony must be native English 
speakers, cannot be related by blood or marriage to the applicant, and 
at least one of the letters must be from a PT licensed to practice in 
the U.S. These letters must be submitted by their authors directly to 
the board. At the board’s discretion, the letters may be considered 
satisfactory evidence of proficiency in spoken English. Minimum 
acceptable scores for the TOEFL tests are as follow:] 
[(A) Paper based TOEFL tests (pbt): TOEFL (read­
ing/comprehension) 580; TWE (writing/essay) 5.0; TSE (speaking) 
55.] 
[(B) Computer-based TOEFL tests (cbt): TOEFL 
(reading/comprehension) 237; TWE (writing/essay) 5.0; TSE (speak­
ing) 55.] 
[(C) Internet-based (ibt): Writing 24; Speaking 26; 
Reading Comprehension 21; Listening Comprehension 18.] 
[(4) The credentialing entity must attest that the applicant 
is or was licensed or authorized to practice in the country in which the 
entry-level degree in physical therapy was granted. If there is no licen­
sure or authorization in such country, the applicant must be eligible for 
unrestricted practice there. The Board may waive this requirement for 
an applicant who is not licensed in the country of education due to a 
citizenship requirement of that country.] 
[(A) If the application is by examination, the license or 
authorization in such country must be in good standing and the licen­
sure current.] 
[(B) If the application is by endorsement, and the ap­
plicant has passed the exam according to Texas standards, the license 
or other authorization must have been in good standing at the time the 
license or authorization in such country expired.] 
[(5) The credentialing entity adopts the policy of "scaling" 
as defined by the National Council on the Evaluation of Foreign Edu­
cational Credentials, American Association of Collegiate Registrar and 
Admissions Officers, Washington D.C.; i.e., a year of foreign study is 
worth no more than a year of American study, regardless of contact 
hours, or general education is converted to equate to approximately 
30-32 United States semester credit hours per year, and professional 
education to approximately 36 semester credit hours per year.] 
[(6) The credentialing entity must use a method to convert 
classroom hours to semester units which has a ratio no greater than 
the following: 15 contact lecture hours = one semester unit/hour; 45 
contact laboratory hours = one semester unit/hour. When lecture/lab 
hours are not delineated on the transcript or syllabi, the evaluator may 
use an appropriate ratio and indicate the ratio used in the evaluation.] 
[(7) The credentialing entity must list and assign a grade 
for each course taken by the applicant, by assigning the grade of A, B, 
C, D, F, Pass, Fail, Credit or No Credit. Those grades assigned by the 
credentialing entity must be the grades that are converted to the U.S. 
equivalent, in accordance with the most current version of the National 
Association for Foreign Student Affairs Handbook on the Placement 
of Foreign Graduate Students. The credentialing entity must identify 
and list those courses which would not transfer to the U.S. as a C or 
above or Pass or Credit in accordance with the most current version 
of the National Association for Foreign Student Affairs Handbook on 
the Placement of Foreign Graduate Students. An applicant must earn 
a grade of A, B, C, or Pass or Credit in any professional physical ther­
apy education courses. An applicant with a grade of D, F, Fail, or no 
credit appearing for a professional physical therapy education course 
on his/her evaluation who has not successfully retaken the course with 
a grade of A, B, C, Pass or Credit is not eligible for licensure in Texas.] 
[(8) The credentialing entity must attest that the applicant 
has successfully completed an educational program substantially 
equivalent to U.S. programs accredited by the Commission on Accred­
itation in Physical Therapy Education (CAPTE) and has earned the 
equivalent of a minimum of 90 semester hours of professional physical 
therapy education. The program must be post-secondary, requiring for 
entry the equivalent of high school graduation in the United States; 
must consist of at least three years of classroom instruction; and must 
result in the award of the first academic diploma or degree leading 
to professional practice in physical therapy. The applicant must 
have completed courses in each of the following broad areas: basic 
sciences, clinical science, and physical therapy theory and procedures. 
The applicant must have also successfully completed United States 
required equivalent courses/hours in clinical education. The applicant 
must have successfully completed at least 15 semester credit hours 
in clinical education (upper division level) but will receive credit for 
no more than 23 semester hours. If the applicant has completed the 
required course work in clinical education but the transcript does not 
reflect the required credit hours then the credentialing entity may use 
the conversion formula of 60 contact hours per one semester credit.] 
[(9) If the degree awarded is substantially equivalent to a 
degree in physical therapy as awarded by CAPTE-accredited programs 
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in regionally accredited colleges and universities in the United States, 
the credentialing entity must use the Coursework Evaluation Tool for 
Foreign Educated Physical Therapists (Coursework Evaluation Tool), 
as developed by the Federation of State Boards of Physical Therapy and 
modified by the Texas board, when evaluating an applicant’s creden­
tials. The version of the tool used must correspond at minimum to the 
year the entry-level degree was awarded. Deficiencies must be identi­
fied and must show the subjects and credit hours necessary to satisfy 
the requirements of the Coursework Evaluation Tool. If the degree re­
ceived is from a CAPTE-accredited program located outside the U.S., 
the program is considered equivalent to a domestic CAPTE-accredited 
physical therapy program, and the applicant is exempt from meeting 
the requirements of the Coursework Evaluation Tool.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903821 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 305-6900 
22 TAC §329.7 
The Texas Board of Physical Therapy Examiners proposes new 
§329.7, Exemptions from Licensure. The new rule would re­
flect changes to the Physical Therapy Practice Act made during 
the 81st legislative session, adding categories of exemptions to 
the existing list of those who may practice physical therapy in 
Texas without being licensed by the board, and notification re­
quirements for certain of those exempt categories. 
John P. Maline, Executive Director, has determined that for the 
first five-year period the rule is in effect there will be no additional 
costs to state or local governments as a result of enforcing or 
administering the rule. 
Mr. Maline has also determined that for each year of the first 
five-year period the rule is in effect the public benefit will be less 
administrative burden for those legitimately practicing physical 
therapy in the state for a short period of time under certain spe­
cific circumstances and increased public safety due to greater 
accountability by specific exempt categories of practitioners. Mr. 
Maline has determined that there will be no costs or adverse eco­
nomic effects to small or micro businesses; therefore, an eco­
nomic impact statement or regulatory flexibility analysis is not 
required for the amendment. Individuals who qualify in certain 
exempt categories may now be required to get a Texas license 
if they plan to remain in the state practicing physical therapy for 
more than a specific number of days in a 12 month period. They 
would be required to pay all applicable fees for the license, which 
would be a new cost incurred. However, other individuals, who 
heretofore were required to get a license in Texas, will no longer 
be required to do so if they practice in Texas no longer than the 
stated number of days. 
Comments on the proposed rule may be submitted to Nina 
Hurter, PT Coordinator, Texas Board of Physical Therapy Exam­
iners, 333 Guadalupe Street, Suite 2-510, Austin, Texas 78701; 
email: nhurter@mail.capnet.state.tx.us. Comments must be 
received no later than 30 days from the date the proposed rule 
is published in the Texas Register. 
The rule is proposed under the Physical Therapy Practice Act, 
Title 3, Subtitle H, Chapter 453, Texas Occupations Code, which 
provides the Texas Board of Physical Therapy Examiners with 
the authority to adopt rules consistent with this Act to carry out 
its duties in administering this Act. 
Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af­
fected by the rule. 
§329.7. Exemptions from Licensure. 
(a) The following categories of individuals practicing physical 
therapy in the state are exempt from licensure by the board. 
(1) A person practicing physical therapy in the US armed 
services, US Public Health Service, or Veterans Administration in com­
pliance with federal regulations for licensure of health care providers; 
and 
(2) A person who is licensed in another jurisdiction of the 
US and who, by contract or employment, is practicing physical therapy 
in this state for not more than 60 days in a 12 month period for an 
athletic team or organization or a performing arts company temporarily 
competing or performing in this state. 
(b) The following categories of individuals practicing physical 
therapy in the state are exempt from licensure by the board and must 
notify the board of their intent to practice in the state. 
(1) A physical therapist who is licensed in good standing 
in another jurisdiction of the US if the person is engaging, for not more 
than 90 days in a 12 month period and under the supervision of a physi­
cal therapist licensed in this state, in a special project or clinic required 
for completion of a post-professional degree in physical therapy from 
an accredited college or university. 
(A) The individual must submit written notification 
stating the following: 
(i) the beginning and ending dates of the period of 
practice; 
(ii) the name of the institution or facility in which 
the individual will be practicing, and 
(iii) the name of the supervising physical therapist. 
(B) Written notification must be received by the board 
prior to the start date of the practice. 
(2) A physical therapist or a physical therapist assistant 
who is licensed in good standing in another jurisdiction of the US or 
authorized to practice physical therapy without restriction in another 
country if the person is engaging in patient contact and treatment 
as either an instructor or participant while attending an educational 
seminar or activity in this state for not more than 60 days in a 12 
month period. 
(A) The individual must submit written notification 
stating the following: 
(i) the beginning and ending dates of the educational 
activity; 
(ii) the name of the course or activity sponsor, and 
(iii) the location of the educational activity. 
(B) Written notification must be received by the board 
prior to the start date of the educational activity. 
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(3) A physical therapist or physical therapist assistant li
censed in good standing in another jurisdiction of the US who is prac
ticing physical therapy for not more than 60 days during a declared 
local, state, or national disaster or emergency. 
(A) The individual must submit written notification 
stating the following: 
(i) the beginning and ending dates of the period of 
practice, and 
(ii) the name of the facility in which the individual 
will be practicing. 
(B) Written notification must be received by the board 
­
­
prior to the start date of the practice. 
(4) A physical therapist or physical therapist assistant li­
censed in good standing in another jurisdiction of the US who is dis­
placed from the person’s residence or place of employment due to a 
declared local, state, or national disaster and is practicing physical ther­
apy in this state for not more than 60 days after the date the disaster is 
declared. 
(A) The individual must submit written notification 
stating the following: 
(i) the beginning and ending dates of the period of 
practice, and 
(ii) the name of the facility in which the individual 
will be practicing. 
(B) Written notification must be received by the board 
prior to the start date of the practice. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903822 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 305-6900 
CHAPTER 341. LICENSE RENEWAL 
22 TAC §341.1 
The Texas Board of Physical Therapy Examiners proposes 
amendments to §341.1, Requirements for Renewal. The 
amendments would update language to reflect changes made 
to the Physical Therapy Practice Act regarding continuing com­
petency during the 81st legislative session, and add a reference 
to another section of the rules. 
John P. Maline, Executive Director, has determined that for the 
first five-year period the amendments are in effect there will be 
no additional costs to state or local governments as a result of 
enforcing or administering the amendment. 
Mr. Maline has also determined that for each year of the first 
five-year period the amendments are in effect the public benefit 
will be consistency in terminology throughout the rules. Mr. Ma-
line has determined that there will be no costs or adverse eco­
nomic effects to small or micro businesses; therefore, an eco­
nomic impact statement or regulatory flexibility analysis is not 
required for the amendments. There are no anticipated costs to 
individuals who are required to comply with the amendments as 
proposed. 
Comments on the proposed amendments may be submitted to 
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy 
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701; 
email: nhurter@mail.capnet.state.tx.us. Comments must be re­
ceived no later than 30 days from the date the proposed amend­
ments are published in the Texas Register. 
The amendments are proposed under the Physical Therapy 
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy 
Examiners with the authority to adopt rules consistent with this 
Act to carry out its duties in administering this Act. 
Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af­
fected by the amendments. 
§341.1. Requirements for Renewal. 
(a) Biennial renewal. Licensees are required to renew their li­
censes every two years by the end of the month in which they were orig­
inally licensed. A licensee may not provide physical therapy services 
without a current license or renewal certificate in hand. If a license 
expires after all required items are submitted, but before the licensee 
receives the renewal certificate, the licensee may not provide physical 
therapy services. 
(b) General requirements. The renewal application is not com­
plete until all required items are received by the board. The components 
required for license renewal are: 
(1) a signed renewal application form or the online equiv­
alent, documenting completion of board-approved continuing compe­
tence activities [education (CE)], as described in §341.2 of this title, 
concerning Continuing Competence Requirements [Education]; 
(2) the renewal fee, and any late fees which may be due; 
and 
(3) a passing score on the jurisprudence examination. 
(c) Notification of license expiration. The board will send no­
tification to each licensee at least 30 days prior to the license expiration 
date. The licensee bears the responsibility for ensuring that the license 
is renewed. 
(d) Late renewal. A renewal application is late if all required 
items are not postmarked prior to the expiration date of the license. 
Licensees who do not submit all required items prior to the expiration 
date are subject to late fees as described. 
(1) If the license has been expired for 90 days or less, the 
late fee is one-half of the examination fee for the license. 
(2) If the license has been expired for more than 90 days 
but less than one year, the late fee is equal to the examination fee for 
the license. Licensees who are more than 90 days late in renewing a 
license are not included in the audit (ref. §341.2(e) of this chapter), and  
must submit documentation of completion of continuing competence 
activities [continuing education] at time of renewal.  
(3) If the license has been expired for one year or longer, 
the person may not renew the license. To obtain a new license, the ap­
plicant must take and pass the national examination again and comply 
with the requirements and procedures for obtaining an original license 
set by §329.1 of this title (relating to General Licensure Procedure). 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903823 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 305-6900 
22 TAC §341.2 
The Texas Board of Physical Therapy Examiners proposes 
amendments to §341.2, Continuing Education Requirements. 
The amendments would update language to reflect changes 
made to the Physical Therapy Practice Act regarding continuing 
competency during the 81st legislative session and define 
continuing competence. 
John P. Maline, Executive Director, has determined that for the 
first five-year period the amendments are in effect there will be 
no additional costs to state or local governments as a result of 
enforcing or administering the amendment. 
Mr. Maline has also determined that for each year of the first 
five-year period the amendments are in effect the public benefit 
will be consistency in terminology throughout the rules. Mr. Ma-
line has determined that there will be no costs or adverse eco­
nomic effects to small or micro businesses; therefore, an eco­
nomic impact statement or regulatory flexibility analysis is not 
required for the amendments. There are no anticipated costs to 
individuals who are required to comply with the amendments as 
proposed. 
Comments on the proposed amendments may be submitted to 
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy 
Examiners, 333 Guadalupe Street, Suite 2-510, Austin, Texas 
78701; email: nhurter@mail.capnet.state.tx.us. Comments 
must be received no later than 30 days from  the  date  the  
proposed amendments are published in the Texas Register. 
The amendments are proposed under the Physical Therapy 
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy 
Examiners with the authority to adopt rules consistent with this 
Act to carry out its duties in administering this Act. 
Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af­
fected by the amendments. 
§341.2. Continuing Competence [Education] Requirements. 
(a) Continuing competence is the lifelong process of maintain­
ing and documenting competence through ongoing self-assessment, de­
velopment and implementation of a personal learning plan, and subse­
quent reassessment. 
(b) All continuing competence activities submitted to satisfy 
renewal requirements must be board-approved, as established in §341.3 
of this title (relating to Qualifying Continuing Competence Activities). 
(c) For each biennial renewal, physical therapists must com­
plete a total of 30 continuing competence units (CCUs); physical ther­
apist assistants must complete a total of 20 CCUs. A CCU is the relative 
value assigned to continuing competence activities based on specific 
criteria developed by the board. 
(d) Continuing competence activities utilized to fulfill renewal 
requirements must be completed within the 24 months prior to the li­
cense expiration date. 
(e) All licensees must complete two CCUs in board-approved 
programs in ethics and professional responsibility as part of their total 
continuing competence requirement. Only programs receiving a sup­
plemental ethics approval may be used to meet the ethics/professional 
responsibility requirement. 
(f) The executive council will conduct an audit of a random 
sample of licensees at least quarterly to determine compliance with 
continuing competence requirements. Failure to maintain accurate 
documentation, or failure to respond to a request to submit documen­
tation for an audit within 30 days of the date on the request, may result 
in disciplinary action by the board. Licensees who are more than 90 
days late in renewing a license are not included in the audit, and must 
submit documentation of continuing competence activities at time of 
renewal. The board or its committees may request proof of completion 
of continuing competence activities claimed for renewal purposes at 
any time from any licensee. 
(g) The licensee must retain original completion documents, 
certificates, or college or university transcripts and syllabi for four years 
as specified in §341.3 of this title. 
[(a) All continuing education (CE) submitted to satisfy re­
newal requirements must be board-approved, as established in §341.3 
of this title (relating to Qualifying Continuing Education).] 
[(b) For each biennial renewal, physical therapists must com­
plete a total of 30 hours of CE; physical therapist assistants must com­
plete a total of 20 hours of CE.] 
[(c) CE taken to fulfill renewal requirements must be taken 
within the 24 months prior to the license expiration date.] 
[(d) All licensees must take two hours of board-approved pro­
grams in ethics and professional responsibility as part of their total CE 
requirement. Only programs receiving a supplemental ethics approval 
may be used to meet the ethics/professional responsibility CE require­
ment.] 
[(e) The executive council will conduct an audit of a random 
sample of licensees at least quarterly to determine compliance with CE 
requirements. Failure to maintain accurate documentation, or failure 
to respond to a request to submit documentation for an audit within 
30 days of the date on the request, may result in disciplinary action 
by the board. Licensees who are more than 90 days late in renewing a 
license are not included in the audit, and must submit documentation of 
continuing education at time of renewal. The board or its committees 
may request proof of CE claimed for renewal purposes at any time from 
any licensee.] 
[(f) The licensee must retain original completion documents, 
certificates, or college or university transcripts and syllabi for four 
years as specified in §341.3 of this title.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903824 
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John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 305-6900 
22 TAC §341.3 
The Texas Board of Physical Therapy Examiners proposes 
amendments to §341.3, Qualifying Continuing Education. The 
amendments would update language to reflect changes made 
to the Physical Therapy Practice Act regarding continuing 
competency during the 81st legislative session, and add infor­
mation about required components for courses in ethics and 
professional responsibility. 
John P. Maline, Executive Director, has determined that for the 
first five-year period the amendments are in effect there will be 
no additional costs to state or local governments as a result of 
enforcing or administering the amendment. 
Mr. Maline has also determined that for each year of the first 
five-year period the amendments are in effect the public bene­
fit will be consistency in language throughout the rules and the 
Act. Mr. Maline has determined that there will be no costs or ad­
verse economic effects to small or micro businesses; therefore, 
an economic impact statement or regulatory flexibility analysis is 
not required for the amendments. There are no anticipated costs 
to individuals who are required to comply with the amendments 
as proposed. 
Comments on the proposed amendments may be submitted to 
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy 
Examiners, 333 Guadalupe Street, Suite 2-510, Austin, Texas 
78701; email: nhurter@mail.capnet.state.tx.us. Comments 
must be received no later than 30 days from the date the 
proposed amendments are published in the Texas Register. 
The amendments are proposed under the Physical Therapy 
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy 
Examiners with the authority to adopt rules consistent with this 
Act to carry out its duties in administering this Act. 
Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af­
fected by the amendments. 
§341.3. Qualifying Continuing Competence Activities [Education]. 
(a) Licensees may select from a variety of activities to fulfill 
the requirements for continuing competence. These activities include, 
but are not limited to: [Continuing education for the profession of phys­
ical therapy is a structured process of education designed or intended 
to support the continuous development of physical therapists and phys­
ical therapist assistants, and to maintain and enhance their professional 
competence. Continuing education is professional education that goes 
beyond their entry-level education and is applicable to the practice of 
physical therapy.] 
[(b) Programs offered as continuing education (CE).] 
(1) Formal continuing education (CE) courses/programs. 
[One CEU is defined as ten contact hours.] 
(A) [(2)] Program content and structure must be ap­
proved by the board-approved organization, or be offered by a provider 
accredited by that organization. Programs must meet the following 
criteria: 
(i) [(A)] Program content must be easily recogniz­
able as pertinent to the physical therapy profession and in the areas of 
ethics, professional responsibility, clinical application, clinical man­
agement, behavioral science, science, or risk management. 
(ii) [(B)] The content must be identified by instruc­
tional level, i.e., basic, intermediate, advanced. Program objectives 
must be clearly written to identify the knowledge and skills the par­
ticipants should acquire and be consistent with the stated instructional 
level. 
(iii) [(C)] The instructional methods related to the 
objectives must be identified and be consistent with the stated objec­
tives. 
(iv) [(D)] Programs must be presented by a licensed 
health care provider, or by a person with appropriate credentials and/or 
specialized training in the field. 
(v) [(E)] Program providers are prohibited from self-
promotion of programs, products, and/or services during the presenta­
tion of the program. 
(vi) [(F)] The participants must evaluate the pro­
gram. A summary of these evaluations must be made available to the 
board-approved organization upon request. 
(vii) [(G)] Records of each licensee who participates 
in the program must be maintained for four years by the CE sponsor 
and must be made available to the board-approved organization upon 
request. 
(B) [(3)] CE programs subject to this subsection include 
the following: 
(i) [(A)] Traditional on-site CE programs. 
(I) [(i)] Documentation for CE programs must 
include the name and license number of the licensee; the title, sponsor, 
date(s), and location of the course; the number of CCUs [CEUs] 
awarded, the signature of an authorized signer, and the accredited 
provider or the program approval number. 
(II) [(ii)] If selected for audit, the licensee must 
submit the specified documentation. 
(ii) [(B)] Home study CE programs (hard copy or 
web-based). 
(I) [(i)] Documentation must include the name 
and license number of the licensee; the title, sponsor, date(s), and in­
structional format of the course; the number of CCUs [CEUs] awarded,  
the signature of an authorized signer, and the accredited provider or the 
program approval number. 
(II) [(ii)] If selected for audit, the licensee must 
submit the specified documentation. 
(iii) [(C)] Regular inservice-type CE programs over 
a one-year period where individual sessions are 2 hours or less. 
(I) [(i)] Documentation must include the name 
and license number of the licensee; the title, sponsor, date(s), and lo­
cation of the inservice; the signature of an authorized signer, and the 
accredited provider or the program approval number with the maxi­
mum CCUs [CEUs] granted and the CCU [CEU] value of each session 
or group of sessions specified and justified. 
(II) [(ii)] Additionally, proof of attendance to any 
or all inservice sessions must be provided so that individual CCUs 
[CEUs] earned can  be calculated by the program sponsor for submis­
sion to the board-approved organization. 
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(III) [(iii)] If selected for audit, the licensee must 
submit the specified documentation. 
(iv) [(D)] Large conferences with concurrent CE 
programming. 
(I) [(i)] Documentation must include the li­
censee’s name and license number; title, sponsor, date(s); and location 
of the conference; the number of CE units awarded, the signature of an 
authorized signer, and the accredited provider or the course approval 
number. 
(II) [(ii)] If selected for audit, the licensee must 
submit the specified documentation and proof of attendance. 
(2) [(c)] College or university courses. 
(A) [(1)] College or university courses easily recogniz­
able as pertinent to the physical therapy profession and in the areas of 
ethics, professional responsibility, clinical application, clinical man­
agement, behavioral science, science, or risk management may be sub­
mitted by licensees for consideration of their CC [CE] requirement. 
(i) [(A)] Documentation required for submission in­
cludes the course syllabus for each course and an official transcript. To 
be considered, the course must be at the appropriate educational level 
for the physical therapist or physical therapist assistant. 
(ii) [(B)] The licensee should submit the request to 
the board-approved organization at least 60 days prior to the license 
expiration date. 
(B) [(2)] One  (1.0)  CCU [CEU] is credited for each sat­
isfactorily (grade of C or higher) completed credit hour. [If course con­
tact hours are specified in the syllabus, 1.0 CEU is credited for every 
10 contact hours in courses where the licensee earned a grade of C or 
higher.] 
(C) [(3)] Documentation must include the approval let­
ter from the board-approved organization. If selected for an audit, the 
licensee must submit the specified documentation. 
(D) [(4)] College or university sponsored CE programs 
(no grade, no official transcript) must comply with paragraph (1)(A) 
[subsection (b)] of this subsection [section]. 
(3) [(d)] Self-directed study. 
(A) [(1)] Publications. 
(i) [(A)] Publication(s) pertinent to physical therapy 
and in the areas of ethics, professional responsibility, clinical applica­
tion, clinical management, behavioral science, science, or risk manage­
ment written for the professional or lay audience published within the 
24 months prior to the license expiration date may be submitted by the 
author(s) for consideration of their CC [CE] requirement. The author(s) 
are prohibited from self-promotion of programs, products, and/or ser­
vices in the publication. 
(ii) [(B)] Publication(s) must be approved and CCU 
[CEU] value determined by the board-approved organization. 
(iii) [(C)] Maximum  CCU [CEU] values for types of 
original publications are as follows: 
(I) [(i)] A newspaper article may be worth up to 
0.3 CCU [CEU]. 
(II) [(ii)] A regional/national magazine article 
may be worth up to 1.0 CCU [CEU]. 
(III) [(iii)] A case study in a peer reviewed pub­
lication, monograph, or book chapter(s) may be worth up to 2 CCUs 
[CEUs]. 
(IV) [(iv)] A research article in a peer reviewed 
publication or an entire book may be worth up to 3.0 CCUs [CEUs]. 
(iv) [(D)] The request and final publication(s) should 
be sent to the board-approved organization at least 60 days prior to the 
license expiration date. In the event that the publication’s release will 
occur in the 60 days prior to the license expiration date, the author(s) 
may submit the request, publication in revision form, and letter from 
the publisher or editor which includes the expected publication release 
date. In the event that the publication is an entire book or book chap-
ter(s), the author must submit the following: title page, copyright page, 
entire table of contents, preface or forward if present, and one book 
chapter authored by the licensee. 
(B) [(2)] Program/Course development, consultation, 
or teaching. 
(i) [(A)] First time development or presentation of, 
and teaching or consultation in, programs such as institutes, seminars, 
workshops, conferences, and college or university courses which are 
designed to increase professional knowledge in the field of physical 
therapy or other related fields may be submitted for consideration of 
the CC [CE] requirement. CCUs [CEUs] are not available for subse­
quent development, consultation, or teaching of the same CE program 
or college or university course. 
(ii) [(B)] Program/Course development, consulta­
tion, or teaching must be approved and CCU [CEU] value determined 
by the board-approved organization. 
(iii) [(C)] Maximum  CCU [CEU] value cannot ex­
ceed twice the value of the CE program or college or university course. 
(iv) [(D)] The licensee should submit the request 
with explanation and evidence of the licensee’s roles and respon­
sibilities, along with the CE program approval number, to the 
board-approved organization at least 60 days prior to the license 
expiration date. In the event that the licensee is requesting approval for 
activities not associated with an approved CE program, the licensee 
must submit the request along with the program/course objectives, 
outline, date(s), and location(s). 
(C) Documentation for self-study CE must include sup­
porting evidence for application to the board-approved organization 
and the resulting approval letter. If selected for audit, the licensee must 
submit the specified documentation. 
(4) [(3)] Residencies, Fellowships, Examinations, and 
Practice Review Tools. 
(A) The successful completion of a specialty examina­
tion may be submitted for consideration for the CC [CE] requirement. 
A list of the specialty examinations that qualify for CC [CE] will be  
maintained by the board. 
(B) The successful completion of an American Physi­
cal Therapy Association credentialed residency or fellowship program 
may be submitted for consideration for the CC [CE] requirement. 
(C) The completion of a Practice Review Tool of the 
Federation of State Boards of Physical Therapy may be submitted for 
consideration for the CC [CE] requirement unless the activity is re­
quired as a part of a disciplinary action. 
(D) Maximum CCU values for Residencies, Fellow­
ships, Examinations, and Practice Review Tools shall be as follows 
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but shall not meet the ethics [Ethics CEU] requirement for license 
renewal: 
(i) Successful completion of a specialty examination 
shall be worth up to 3.0 CCUs [CEUs]. 
(ii) Successful completion of an American Physical 
Therapy Association credentialed residency or fellowship program 
shall be worth up to 3.0 CCUs [CEUs]. 
(iii) Completion of a Practice Review Tool of the 
Federation of State Boards of Physical Therapy shall be worth up to 
1.5 CCUs [CEUs]. 
(E) The licensee should submit the request to the board-
approved organization with explanation and evidence designated by the 
Board to verify successful completion of the residency, fellowship, or 
examination. 
[(4) Documentation for self-study CE must include sup­
porting evidence for application to the board-approved organization 
and the resulting approval letter. If selected for audit, the licensee must 
submit the specified documentation.] 
(b) In addition to the appropriate criteria noted in subsection 
(a), activities submitted to meet the ethics and professional responsi­
bility requirements for license renewal shall include at a minimum the 
following components. 
(1) The theoretical basis for ethical decision-making; 
(2) APTA’s Code of Ethics and Guide for Professional 
Conduct; 
(3) Legal standards of behavior (including but not limited 
to the Act and Rules of the TSBPTE); and 
(4) Application of content to real and/or hypothetical situ­
ations. 
(c) [(e)] Accreditation of providers or approval of continuing 
competence activities [education programs, college or university 
courses, or self-study] by  the board-approved organization. 
(1) Pursuant to a Memorandum of Understanding (MOU) 
with the board, the Texas Physical Therapy Association (TPTA) shall 
act as the board-approved organization and shall be authorized to ac­
credit providers and to evaluate and approve continuing competence 
activities [education programs, college or university courses, or self-
study] for purposes of compliance with mandatory CC [CE] require­
ments as set by the board. This authority shall include authority to 
give, deny, withdraw and limit accreditation of providers and approval 
of competence activities [programs, college or university courses, or 
self-study],  and to charge and collect fees as set forth in the MOU and 
in the statute and rules governing the board and the practice of physical 
therapy in Texas. 
(2) To be recognized as qualifying for continuing compe­
tence credit an activity [continuing education, a program, college or 
university course, or self-study] must be evaluated and approved by 
the TPTA, or be offered by a provider accredited by the TPTA. A pro­
gram may be approved before or after the licensee attends it. 
(3) To apply for program approval, the licensee or program 
sponsor must submit a fee as approved by the board with the CC [CE] 
approval application and any additional documentation as specified in 
this section to the TPTA. Interested parties may contact the TPTA in 
Austin, Texas, (512) 477-1818, www.tpta.org. College or university 
courses are exempt from fees. 
(4) Use of statements for publicity. 
(A) Sponsors of approved activities [programs] may  
use the following statement in publicity: "This activity [ course] has  
been approved by the Texas Board of Physical Therapy Examiners as 
meeting continuing competence [education] requirements for physical 
therapists and physical therapist assistants." 
(B) Sponsors of programs receiving a supplemental 
ethics approval may use the following statement in publicity: "This 
activity [course] has been approved by the Texas Board of Physical 
Therapy Examiners as fulfilling ____ unit(s) [hour(s)] of the ethics and 
professional responsibility requirement for license renewal purposes 
for physical therapists and physical therapist assistants." 
(C) Accredited providers may use the following state­
ment in publicity: "This activity [course] is provided by the Texas 
Board of Physical Therapy Examiners Accredited Provider #______ 
and meets continuing competence [education] requirements for phys­
ical therapist and physical therapist assistant licensure renewal in 
Texas." 
(5) Interested parties may contact the TPTA to inquire if a 
particular activity [program] is approved. A list of approved activities 
[programs] is available on the TPTA web site. 
(6) Pursuant to the MOU, the TPTA shall provide quarterly 
reports to the board of its activities. Additionally, the TPTA shall re­
port to the board the results of periodic quality assurance follow-up or 
review of a representative sample of approved continuing competence 
activities [education programs]. In the event of sponsor noncompli­
ance, results will be reported to the board in writing for further inves­
tigation and direction. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903825 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 305-6900 
22 TAC §341.5 
The Texas Board of Physical Therapy Examiners proposes 
amendments to §341.5, Waiver of Continuing Education Units 
(CEUs). The amendments would update language to reflect 
changes made to the Physical Therapy Practice Act regarding 
continuing competency during the 81st legislative session. 
John P. Maline, Executive Director, has determined that for the 
first five-year period the amendments are in effect there will be 
no additional costs to state or local governments as a result of 
enforcing or administering the amendment. 
Mr. Maline has also determined that for each year of the first 
five-year period the amendments are in effect the public benefit 
will be consistency in terminology throughout the rules. Mr. Ma-
line has determined that there will be no costs or adverse eco­
nomic effects to small or micro businesses; therefore, an eco­
nomic impact statement or regulatory flexibility analysis is not 
required for the amendments. There are no anticipated costs to 
individuals who are required to comply with the amendments as 
proposed. 
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Comments on the proposed amendments may be submitted to 
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy 
Examiners, 333 Guadalupe Street, Suite 2-510, Austin, Texas 
78701; email: nhurter@mail.capnet.state.tx.us. Comments 
must be received no later than 30 days from the date the 
proposed amendments are published in the Texas Register. 
The amendments are proposed under the Physical Therapy 
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy 
Examiners with the authority to adopt rules consistent with this 
Act to carry out its duties in administering this Act. 
Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af­
fected by the amendments. 
§341.5. Waiver of Continuing Competence Units (CCUs) [Education 
Units (CEUs)]. 
CCUs [CEUs] required for renewal of a license may be waived by the 
board because of hardship for health and medical problems that prevent 
a licensee from obtaining the CCUs [CEUs]. Waiver requests must be 
submitted prior to license expiration. The license cannot be renewed 
until the waiver has been approved by the board [Board]. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903826 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 305-6900 
22 TAC §341.8 
The Texas Board of Physical Therapy Examiners proposes 
amendments to §341.8, Inactive Status. The amendments 
would update terminology to reflect changes made regarding 
continuing competence during the 81st legislative session. 
John P. Maline, Executive Director, has determined that for the 
first five-year period the amendments are in effect there will be 
no additional costs to state or local governments as a result of 
enforcing or administering the amendment. 
Mr. Maline has also determined that for each year of the first 
five-year period the amendments are in effect the public benefit 
will be consistency in terminology throughout the rules. Mr. Ma-
line has determined that there will be no costs or adverse eco­
nomic effects to small or micro businesses; therefore, an eco­
nomic impact statement or regulatory flexibility analysis is not 
required for the amendments. There are no anticipated costs to 
individuals who are required to comply with the amendments as 
proposed. 
Comments on the proposed amendments may be submitted to 
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy 
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701; 
email: nhurter@mail.capnet.state.tx.us. Comments must be re­
ceived no later than 30 days from the date the proposed amend­
ments are published in the Texas Register. 
The amendments are proposed under the Physical Therapy 
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy 
Examiners with the authority to adopt rules consistent with this 
Act to carry out its duties in administering this Act. 
Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af­
fected by the amendments. 
§341.8. Inactive Status. 
(a) Inactive status indicates the voluntary termination of the 
right or privilege to practice physical therapy in Texas. The board may 
allow a licensee who is not actively engaged in the practice of physical 
therapy in Texas to inactivate the license instead of renewing it at time 
of renewal. A licensee may remain on inactive status for no more than 
six consecutive years. 
(b) Requirements for initiation of inactive status. The compo­
nents required to put a license on inactive status are: 
(1) a signed renewal application form, documenting com­
pletion of board-approved continuing competence activities [education 
(CE)] for the current renewal period, as described in §341.2 of this ti­
tle, concerning Continuing Competence Requirements [Education]; 
(2) the inactive fee, and any late fees which may be due; 
and 
(3) a passing score on the jurisprudence exam. 
(c) Requirements for renewal of inactive status. An inactive 
licensee must renew the inactive status every two years. The compo­
nents required to maintain the inactive status are: 
(1) a signed renewal application form, documenting com­
pletion of board-approved continuing competence activities [education 
(CE)] for the current renewal period, as described in §341.2 of this ti­
tle, concerning Continuing Competence Requirements [Education]; 
(2) the inactive renewal fee, and any late fees which may 
be due; and 
(3) a passing score on the jurisprudence exam. 
(d) Requirements for reinstatement of active status. A licensee 
on inactive status may request a return to active status at any time. After 
the licensee has submitted a complete application for reinstatement, the 
board will send a renewal certificate for the remainder of the current 
renewal period to the licensee. 
(1) The components required to return to active status are: 
(A) a signed renewal application form, documenting 
completion of board-approved continuing competence activities 
[education (CE)] for  the current renewal period, as described in 
§341.2 of this title, concerning Continuing Competence Requirements 
[Education]; 
            (B) the renewal fee, and any late fees whichmay be due;
and 
(C) a passing score on the jurisprudence exam. 
(2) The board will allow the licensee to substitute one of 
the following actions for the continuing education requirements: 
(A) re-take and pass the national licensure exam; 
(B) attend a university review course pre-approved by 
the board; or 
(C) complete an internship (equal to 150 hours of con­
tinuing education) pre-approved by the board. 
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(e) Licensees on inactive status are subject to the audit of con­
tinuing education as described in §341.2 of this title, concerning Con­
tinuing Competence Requirements [Education Requirements]. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903827 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 305-6900 
22 TAC §341.9 
The Texas Board of Physical Therapy Examiners proposes 
amendments to §341.9, Retired Status. The amendments 
would update language to reflect changes made to the Physical 
Therapy Practice Act regarding continuing competency during 
the 81st legislative session. 
John P. Maline, Executive Director, has determined that for the 
first five-year period the amendments are in effect there will be 
no additional costs to state or local governments as a result of 
enforcing or administering the amendment. 
Mr. Maline has also determined that for each year of the first 
five-year period the amendments are in effect the public benefit 
will be consistency in terminology throughout the rules. Mr. Ma-
line has determined that there will be no costs or adverse eco­
nomic effects to small or micro businesses; therefore, an eco­
nomic impact statement or regulatory flexibility analysis is not 
required for the amendments. There are no anticipated costs to 
individuals who are required to comply with the amendments as 
proposed. 
Comments on the proposed amendments may be submitted to 
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy 
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701; 
email: nhurter@mail.capnet.state.tx.us. Comments must be re­
ceived no later than 30 days from the date the proposed amend­
ments are published in the Texas Register. 
The amendments are proposed under the Physical Therapy 
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy 
Examiners with the authority to adopt rules consistent with this 
Act to carry out its duties in administering this Act. 
Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af­
fected by the amendments. 
§341.9. Retired Status. 
(a) Retired status means that a licensee is providing physical 
therapy services only in the domain of voluntary charity care. 
(b) As used in the section: 
(1) "voluntary charity care" means physical therapy ser­
vices provided for no compensation as a volunteer of a charitable or­
ganization as defined in §84.003 of the Texas Civil Practice and Reme­
dies Code. Charitable organizations include any bona fide charitable, 
religious, prevention of cruelty to children or animals, youth sports and 
youth recreational, neighborhood crime prevention or patrol, or educa­
tional organization (excluding fraternities, sororities, and secret soci­
eties), or other organization promoting the common good and general 
welfare for the people in a community, including these types of orga­
nizations with a §501.(c)(3) or (4) exemption from federal income tax, 
some chambers of commerce, and volunteer centers certified by the 
Department of Public Safety. 
(2) "compensation" means direct or indirect payment of 
anything of monetary value. 
(c) To be eligible for retired status, a licensee must hold a cur­
rent license on active or inactive status. 
(d) Requirements for initiation of retired status. The compo­
nents required to put a license on retired status are: 
(1) a completed and notarized retired status application 
form; 
(2) completion of board-approved continuing competence 
activities[education (CE)] for the current renewal period; 
(3) the retired status fee and any late fees which may be 
due; and 
(4) a passing score on the jurisprudence exam. 
(e) Requirements for renewal of retired status. A licensee on 
retired status must renew the retired status every two years on his/her 
license renewal date. The components required to renew the retired 
status are: 
(1) a completed retired status application form; 
(2) completion of six hours of board-approved continuing 
competence activities[education (CE)] by both PTs and PTAs; 
(3) the retired status renewal fee, and any late fees which 
may be due; and 
(4) a passing score on the jurisprudence exam. 
(f) Requirements for return to active practice. A licensee who 
has been on retired status for less than one year must submit the regular 
license renewal fee and the late fee as described in §341.1, Require­
ments for Renewal. A licensee who has been on retired status for more 
than one year must retake and pass the national licensure examination 
to return the license to active status. The components required to return 
the license to active status are: 
(1) a completed and notarized application; 
(2) a fee equal to the license application fee; 
(3) a passing score on the retake of the national examina­
tion, and 
(4) a passing score on the jurisprudence exam. 
(g) A license may be maintained on retired status indefinitely. 
(h) A licensee on retired status may use the designation "PT, 
retired" or "PTA, retired", as appropriate. 
(i) Licensees on retired status are subject to the audit of con­
tinuing competence activities[education] as described in §341.2 of this 
title, concerning Continuing Competence [Education] Requirements. 
(j) Licensees providing voluntary charity care are subject to 
disciplinary action under the Physical Therapy Practice Act. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903828 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 305-6900 
22 TAC §341.20 
The Texas Board of Physical Therapy Examiners proposes 
amendments to §341.20, Licensees Called to Active Military 
Service. The amendments would update language to reflect 
changes made to the Physical Therapy Practice Act regarding 
continuing competency during the 81st legislative session. 
John P. Maline, Executive Director, has determined that for the 
first five-year period the amendments are in effect there will be 
no additional costs to state or local governments as a result of 
enforcing or administering the amendment. 
Mr. Maline has also determined that for each year of the first 
five-year period the amendments are in effect the public benefit 
will be consistency in terminology throughout the rules. Mr. Ma-
line has determined that there will be no costs or adverse eco­
nomic effects to small or micro businesses; therefore, an eco­
nomic impact statement or regulatory flexibility analysis is not 
required for the amendments. There are no anticipated costs to 
individuals who are required to comply with the amendments as 
proposed. 
Comments on the proposed amendments may be submitted to 
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy 
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701; 
email: nhurter@mail.capnet.state.tx.us. Comments must be re­
ceived no later than 30 days from the date the proposed amend­
ments are published in the Texas Register. 
The amendments are proposed under the Physical Therapy 
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy 
Examiners with the authority to adopt rules consistent with this 
Act to carry out its duties in administering this Act. 
Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af­
fected by the amendments. 
§341.20. Licensees Called to Active Military Service. 
(a) Renewal. A licensee who is a member of the reserves and 
called to active military service must submit renewal fees within 90 
days after active service has ended if their license expired within the 
months of active service. The regular renewal month will not change. 
The licensee must submit official documentation of active service and 
its inclusive dates. 
(b) Continuing competence units (CCUs) [education units 
(CEUs)]. 
(1) A licensee who is a member of the reserves and called 
to active military service will have his/her CCUs [CEUs] prorated in 
proportion to the number of months of documented active service. 
(2) A licensee whose license expires during the period of 
active service will be given a complete waiver of CCUs [CEUs] for  
the past renewal period, and CCUs [CEUs] for months of documented 
active service in the current renewal cycle will be prorated. 
(3) All licensees must take two hours of board-approved 
programs in ethics and professional responsibility as part of their total 
continuing competence [CE] requirement, which cannot be prorated. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903829 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 305-6900 
CHAPTER 347. REGISTRATION OF 
PHYSICAL THERAPY FACILITIES 
22 TAC §347.1 
The Texas Board of Physical Therapy Examiners proposes 
amendments to §347.1, Definitions. The amendments would 
change the way the board defines a physical therapy facility, 
removing the requirement that a physical therapist providing 
services on an unpredictable and irregular basis in a setting or 
facility which he does not own or manage, and in which health-
care is not the primary service offered, register as a portable 
facility. It would allow a physical therapist providing services 
within those parameters to do so without registering the facility 
in which he is providing services. 
John P. Maline, Executive Director, has determined that for the 
first five-year period the amendments are in effect there will be 
no additional costs to state or local governments as a result of 
enforcing or administering the amendment. 
Mr. Maline has also determined that for each year of the first 
five-year period the amendment is in effect the public benefit will 
be greater availability of services in non-clinical settings. Mr. Ma-
line has determined that there will be no costs or adverse eco­
nomic effects to small or micro businesses; therefore, an eco­
nomic impact statement or regulatory flexibility analysis is not 
required for the amendments. There are no anticipated costs to 
individuals who are required to comply with the amendments as 
proposed. 
Comments on the proposed amendments may be submitted to 
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy 
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701; 
email: nhurter@mail.capnet.state.tx.us. Comments must be re­
ceived no later than 30 days from the date the proposed amend­
ments are published in the Texas Register. 
The amendments are proposed under the Physical Therapy 
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy 
Examiners with the authority to adopt rules consistent with this 
Act to carry out its duties in administering this Act. 
Title 3, Subtitle H, Chapter 453, Texas Occupations Code is af­
fected by the amendments. 
§347.1. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 
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(1) Physical therapy facility--A physical site, such as a 
building, office, or portable facility, where the practice of physical 
therapy takes place. A location or business is not defined as a physical 
therapy facility if all three of the following conditions apply: [An 
individual or company providing physical therapy services at multiple 
locations is considered a portable facility if all of the following 
conditions are met: The location or building in which physical therapy 
services are provided is not in the care, custody or control of the 
individual or company providing those services; physical therapy 
services are not provided on a predictable or regular basis at any one 
location; and healthcare delivery is not the primary purpose, activity, 
or business of the site where the services are provided. A physical 
therapy facility must be under the direction of a physical therapist 
licensed by the board.] 
(A) the location or building in which physical therapy 
services are provided is not in the care, custody or control of the indi­
vidual or company providing those services; 
(B) physical therapy services are not provided on a pre­
dictable or regular basis at any one location; and 
(C) healthcare delivery is not the primary purpose, ac­
tivity, or business of the site where the services are provided. 
(2) Physical therapist in charge--A physical therapist who 
is designated on the application for registration as the one who has the 
authority and responsibility for the facility’s compliance with the Act 
and rules pertaining to the practice of physical therapy in the facility. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903830 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 305-6900 
PART 23. TEXAS REAL ESTATE 
COMMISSION 
CHAPTER 537. PROFESSIONAL 
AGREEMENTS AND STANDARD CONTRACTS 
22 TAC §537.30, §537.31 
The Texas Real Estate Commission (TREC) proposes amend­
ments to §537.30, Standard Contract Form TREC No. 23-8 
(New Home Contract (Incomplete Construction) and §537.31, 
Standard Contract Form TREC No. 24-8 (New Home Contract 
(Complete Construction). The amendments are proposed to 
eliminate from the new home contracts provisions required by 
the Texas Residential Construction Commission Act (Title 16 
of the Texas Property Code) that will not be appropriate after 
the September 1, 2009, expiration of the Act. In §537.30 and 
§537.31, Standard Contract Forms TREC Nos. 23-8 and 24-8 
are amended to delete from Paragraph 22 the references to 
the Addendum Containing Required Notices Under §§5.016, 
420.001 and 420.002, Texas Property Code, which is being 
proposed for repeal. 
Devon V. Bijansky, Assistant General Counsel, has determined 
that for the first five-year period the proposed amendments are in 
effect, there will be no fiscal implications for the state or for units 
of local government as a result of enforcing or administering the 
proposed amendments. There is no anticipated economic cost 
to persons who are required to comply with the proposed amend­
ments. There is no anticipated impact on small businesses, mi­
cro-businesses or local or state employment as a result of im­
plementing the proposed amendments. 
Ms. Bijansky also has determined that, for each year of the first 
five years the amendments as proposed are in effect, the public 
benefit anticipated as a result of enforcing the amendments will 
be consistency between state law and the TREC-promulgated 
contract forms. 
Comments on the proposal may be submitted to Devon V. Bijan­
sky, Assistant General Counsel, Texas Real Estate Commission, 
P.O. Box 12188, Austin, Texas 78711-2188. 
The amendments are proposed under Texas Occupations Code, 
§1101.155, which authorizes the Texas Real Estate Commission 
to adopt rules in the public’s best interest that require license 
holders to use contract forms prepared by the Texas Real Estate 
Broker-Lawyer Committee and adopted by the commission. 
The statute affected by this proposal is Texas Occupations Code, 
Chapter 1101. No other statute, code or article is affected by the 
proposed amendments. 
§537.30. Standard Contract Form TREC No. 23-9[8]. 
The Texas Real Estate Commission adopts by reference standard con­
tract form TREC No. 23-9[8] approved by the Texas Real Estate Com­
mission in 2009 [2008] for use in the sale of a new home where con­
struction is incomplete. This document is published by and avail­
able from the Texas Real Estate Commission, P.O. Box 12188, Austin, 
Texas 78711-2188, www.trec.state.tx.us. 
§537.31. Standard Contract Form TREC No. 24-9[8]. 
The Texas Real Estate Commission adopts by reference standard 
contract form TREC No. 24-9[8] approved by the Texas Real Estate 
Commission in 2009 [2008] for use in the sale of a new home where 
construction is completed. This document is published by and avail­
able from the Texas Real Estate Commission, P.O. Box 12188, Austin, 
Texas 78711-2188, www.trec.state.tx.us. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903800 
Devon V. Bijansky 
Assistant General Counsel 
Texas Real Estate Commission 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 465-3926 
22 TAC §537.50 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Real Estate Commission or  in the  Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 
The Texas Real Estate Commission (TREC) proposes the re­
peal of §537.50, Standard Contract Form TREC No. 43-0 (Ad­
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dendum Containing Required Notices under §§5.016, 420.001 
and 420.002, Texas Property Code). The repeal of §537.50, 
Standard Contract Form TREC No. 43-0, repeals the Adden­
dum Containing Required Notices Under §§5.016, 420.001 and 
420.002, Texas Property Code, which will no longer be required 
to be provided to buyers of new homes. 
Devon V. Bijansky, Assistant General Counsel, has determined 
that for the first five-year period the proposed repeal is in effect, 
there will be no  fiscal implications for the state or for units of lo­
cal government as a result of enforcing or administering the pro­
posed repeal. There is no anticipated economic cost to persons 
who are required to comply with the proposed repeal. There is 
no anticipated impact on small businesses, micro-businesses or 
local or state employment as a result of implementing the pro­
posed repeal. 
Ms. Bijansky also has determined that, for each year of the first 
five years the repeal as proposed is in effect, the public benefit 
anticipated as a result of enforcing the repeal will be consistency 
between state law and the TREC-promulgated contract forms. 
Comments on the proposed repeal may be submitted to Devon 
V. Bijansky, Assistant General Counsel, Texas Real Estate Com­
mission, P.O. Box 12188, Austin, Texas 78711-2188. 
The repeal is proposed under Texas Occupations Code, 
§1101.155, which authorizes the Texas Real Estate Commission 
to adopt rules in the public’s best interest that require license 
holders to use contract forms prepared by the Texas Real Estate 
Broker-Lawyer Committee and adopted by the commission. 
The statute affected by this proposal is Texas Occupations Code, 
Chapter 1101. No other statute, code or article is affected by the 
proposed repeal. 
§537.50. Standard Contract Form TREC No. 43-0. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903801 
Devon V. Bijansky 
Assistant General Counsel 
Texas Real Estate Commission 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 465-3926 
TITLE 30. ENVIRONMENTAL QUALITY 
PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
CHAPTER 115. CONTROL OF AIR 
POLLUTION FROM VOLATILE ORGANIC 
COMPOUNDS 
SUBCHAPTER G. CONSUMER-RELATED 
SOURCES 
DIVISION 2. PORTABLE FUEL CONTAINERS 
30 TAC §§115.620 - 115.622, 115.626, 115.627, 115.629 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Commission on Environmental Quality or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 
The Texas Commission on Environmental Quality (TCEQ or 
commission) proposes the repeal of §§115.620 - 115.622, 
115.626, 115.627, and 115.629. 
The repealed sections will be submitted to the United States En­
vironmental Protection Agency (EPA) as a revision to the state 
implementation plan (SIP). 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE REPEALED RULES 
The EPA adopted a federal portable fuel container (PFC) rule 
(72 Federal Register 8432, February 26, 2007) that set a na­
tional standard for gasoline, diesel, and kerosene PFCs. All 
PFCs manufactured on or after January 1, 2009, are required 
to comply with the federal standards. The federal regulations 
are very similar to the revised PFC regulations adopted by the 
California Air Resources Board (CARB) on September 15, 2005. 
The current Texas PFC regulations are inconsistent with the fed­
eral standards because the state regulations were based on the 
previous PFC testing methods adopted by the CARB in 2001. 
The design criteria requirements for PFCs and PFC spouts spec­
ified under §§115.620 - 115.622, 115.626, 115.627, and 115.629 
were adopted on October 27, 2004. These PFC rules estab­
lished design criteria for "no-spill" PFCs based primarily on the 
2001 CARB standards. The Texas PFC regulations do differ 
from the 2001 CARB standards because the Texas rule does 
not require the control of permeation rates through the walls of 
the PFC. The control of permeation rates was not included in the 
Texas PFC regulations because the cost of compliance was ex­
pected to be large and the reduction in emissions small. 
The Texas PFC rules became effective on December 31, 2005, 
and on January 11, 2006, the executive director received a pe­
tition for rulemaking under 30 TAC §20.15 from Mr. Jon Lips of 
L&W Innovations, LLC. L&W Innovations manufactures a one­
time use emergency fuel carrier known as the "Gas-O-Haul." The 
"Gas-O-Haul" emergency fuel carrier is prohibited by regulation 
from sale in Texas because it does not comply with the perfor­
mance standards and testing requirements of §115.622 and the 
labeling requirements of §115.626. In addition, the "Gas-O-Haul" 
emergency fuel carrier did not qualify for the exemption provided 
in §115.627 for one-time use containers filled by the manufac­
turer but are not intended for reuse, because the "Gas-O-Haul" 
is not a pre-filled container. On March 8, 2006, Docket Number 
2006-0055-RUL, the commission approved the petition for rule-
making and instructed the executive director to initiate the rule-
making process that would allow one-time use, unfilled, emer­
gency fuel containers to be exempt and be eligible for sale in the 
State of Texas. On May 1, 2006, the petitioner was granted an 
interim enforcement discretion waiver that is effective until the 
PFC rules are appropriately revised. 
In December 2006, a concept memo was drafted to initiate pro­
posed revisions to the PFC rules rulemaking. However, the rule-
making packet was put on hold while the EPA adopted the fed­
eral PFC rule. The federal rule defines a "portable fuel con­
tainer" in 40 Code of Federal Regulations (CFR) §59.680 as 
"any reusable container." Thus, the "Gas-O-Haul" emergency 
fuel carrier is exempt under the federal rule because it can only 
be used once. 
PROPOSED RULES September 11, 2009 34 TexReg 6279 
Since all PFCs manufactured on or after January 1, 2009, are 
required to comply with the federal standards, this action would 
provide a clear regulatory structure by repealing §§115.620 ­
115.622, 115.626, 115.627, and 115.629. 
SECTION BY SECTION DISCUSSION 
The proposed repeal of §§115.620 - 115.622, 115.626, 115.627, 
and 115.629 would remove regulations that have become unnec­
essary with the EPA’s implementation of the federal PFC rule (72 
Federal Register 8432, February 26, 2007), which established 
a national standard for gasoline, diesel, and kerosene PFCs, 
and are therefore intended to eliminate duplication and provide 
a clear regulatory structure. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENT 
Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rule repeal is in effect, no significant fiscal implications are antic­
ipated for the agency. In addition, no fiscal impact is expected 
for other units of state or local governments as a result of admin­
istration or enforcement of the proposed rule repeal. 
The proposed rules repeal sections in Chapter 115 relating to the 
design criteria of PFCs and PFC spouts that were adopted by the 
agency on October 27, 2004. These rules are less stringent than 
federal PFC rules, and are no longer valid. The EPA adopted 
federal rules regarding PFCs for those manufactured on or after 
January 1, 2009, and nationwide manufacturers are required to 
produce PFCs meeting federal standards. 
State agencies and local governments that use PFCs will be pur­
chasing those that meet federal rules. PFCs that meet the fed­
eral standards are not expected to cost significantly more, and 
the repeal of state rules is not expected to have a fiscal impact 
on other state agencies or local governments. 
PUBLIC BENEFITS AND COSTS 
Nina Chamness also determined that for each year of the first 
five years the proposed rule repeal is in effect, the public benefit 
anticipated from the changes seen in the proposed rule repeal 
will be consistent with federal rules that are protective of the en­
vironment. 
The EPA adopted federal rules regarding PFCs for those manu­
factured on or after January 1, 2009, that apply nationwide. The 
proposed rules repeal sections in Chapter 115 concerning PFCs 
that are no longer valid and are less stringent. The repeal of the 
state rules is not expected to have a fiscal impact on businesses 
or individuals. 
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 
No adverse fiscal implications are anticipated for small or mi­
cro-businesses. The proposed rules repeal sections in Chapter 
115 concerning PFCs that are no longer valid since new federal 
rules now determine the manufacturing standards of PFCs na­
tionwide. 
SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 
The commission has reviewed this proposed rulemaking and de­
termined that a small business regulatory flexibility analysis is 
not required because the proposed action repeals state rules 
that are no longer valid and do not adversely affect a small or 
micro-business in a material way for the first five years that the 
proposed rule repeal is in effect. 
LOCAL EMPLOYMENT IMPACT STATEMENT 
The commission has reviewed this proposed rulemaking and de­
termined that a local employment impact statement is not re­
quired, because the proposed rule repeal does not adversely 
affect a local economy in a material way for the first five years 
that the proposed rule repeal is in effect. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rules do not meet the defi ­
nition of a "major environmental rule". Under Texas Government 
Code, §2001.0225, a "major environmental rule" means a rule 
the specific intent of which is to protect the environment or re­
duce risks to human health from environmental exposure, and 
that may adversely affect in a material way the economy, a sec­
tor of the economy, productivity, competition, jobs, the environ­
ment, or the public health and safety of the state or a sector of 
the state. The proposed rule repeal is intended to more effec­
tively focus commission resources and to update administrative 
and technical requirements. While the rules being repealed were 
originally intended to protect the environment or reduce risks to 
human health from environmental exposure, they are no longer 
necessary because the EPA has promulgated federal rules that 
set a national standard for gasoline, diesel, and kerosene PFCs. 
All PFCs manufactured on or after January 1, 2009, are required 
to comply with the federal standards. The proposed repeal will 
remove requirements for PFC manufacturers in Texas, so that 
they can comply with the federal standard, which will prevent 
companies from having to determine compliance with duplica­
tive standards. Because this rulemaking will not adversely affect 
in a material way the economy, a sector of the economy, pro­
ductivity, competition, jobs, the environment, or the public health 
and safety of the state or a sector of the state, the rulemaking 
does not fit the Texas Government Code, §2001.0225 definition 
of "major environmental rule". 
Under Texas Government Code, §2001.0225, only a major en­
vironmental rule requires a regulatory impact analysis. Because 
this proposal does not constitute a major environmental rule, a 
regulatory impact analysis is not required. Written comments on 
the draft regulatory impact analysis determination may be sub­
mitted to the contact person at the address listed under the SUB­
MITTAL OF COMMENTS section of this preamble. 
TAKINGS IMPACT ASSESSMENT 
Under Texas Government Code, §2007.002(5), "taking" means 
a governmental action that affects private real property, in whole 
or in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or Section 17 or 19, Article I, Texas 
Constitution; or a governmental action that affects an owner’s 
private real property that is the subject of the governmental ac­
tion, in whole or in part or temporarily or permanently, in a man­
ner that restricts or limits the owner’s right to the property that 
would otherwise exist in the absence of the governmental action 
and is the producing cause of a reduction of at least 25% in the 
market value of the affected private real property, determined by 
comparing the market value of the property as if governmental 
action is not in effect and the market value of the property deter­
mined as if the governmental action is in effect. 
The commission has prepared a takings impact assessment for 
these rules under Texas Government Code, §2007.043. The fol­
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lowing is a summary of that assessment. The commission has 
determined that the promulgation and enforcement of the pro­
posed repeal will not affect private real property in a manner 
that would require compensation to private real property own­
ers under the United States Constitution or the Texas Constitu­
tion. The proposed repeal also will not affect private real prop­
erty in a manner that restricts or limits an owner’s right to the 
property that would otherwise exist in the absence of the govern­
mental action. The proposed repeal is administrative and does 
not impose any new regulatory requirements. The changes to 
§§115.620 - 115.622, 115.626, 115.627, and 115.629 would re­
move regulations that have become unnecessary by the EPA’s 
implementation of federal PFC standards and are therefore in­
tended to eliminate duplication and provide a clear regulatory 
structure. The proposed repeal is reasonably taken to fulfill re­
quirements of state law. Therefore, the proposed repeal will not 
cause a taking under Texas Government Code, Chapter 2007. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission determined this  rulemaking  related to an action  
or actions subject to the Texas Coastal Management Program 
(CMP) in accordance with the Coastal Coordination Act of 
1991, as amended (Texas Natural Resources Code, §§33.201 
et seq.), and the commission rules in 30 TAC Chapter 281, 
Subchapter B, concerning Consistency with the Texas Coastal 
Management Program. As required by §281.45(a)(3) and 31 
TAC §505.11(b)(2), relating to actions and rules subject to the 
CMP, commission rules governing air pollutant emissions must 
be consistent with the applicable goals and policies of the CMP. 
The commission reviewed this action for consistency with the 
CMP goals and policies in accordance with the regulations 
of the Coastal Coordination Council and determined that the 
repeal is consistent with the applicable CMP goal expressed in 
31 TAC §501.12(1) of protecting and preserving the quality and 
values of coastal natural resource areas, and the policy in 31 
TAC §501.14(q), which requires that the commission protect air 
quality in coastal areas. The repeal complies with 40 CFR Part 
50, National Primary and Secondary Air Quality Standards, and 
40 CFR Part 51, Requirements for Preparation, Adoption, and 
Submittal of Implementation Plans. This rulemaking action is 
consistent with CMP goals and policies, in compliance with 31 
TAC §505.22(e). 
ANNOUNCEMENT OF HEARING 
The commission will hold a public hearing on this proposal in 
Austin on October 6, 2009, at 2:00 p.m., in Building E Room 
201, at the commission’s central office located at 12100 Park 35 
Circle. The hearing is structured for the receipt of oral or written 
comments by interested persons. Individuals may present oral 
statements when called upon in order of registration. Open dis­
cussion will not be permitted during the hearing; however, com­
mission staff members will be available to discuss the proposal 
30 minutes prior to the hearing. 
Persons who have special communication or other accommoda­
tion needs who are planning to attend the hearing should contact 
Michael Parrish, Office of Legal Services at (512) 239-2548. Re­
quests should be made as far in advance as possible. 
SUBMITTAL OF COMMENTS 
Written comments may be submitted to Michael Parrish, MC 
205, Office of Legal Services, Texas Commission on Environ­
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.state.tx.us/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should refer­
ence Rule Project Number 2008-032-115-EN. The comment 
period closes October 12, 2009. Copies of the proposed rule-
making can be obtained from the commission’s Web site at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For 
further information, please contact Lisa Shuvalov, Air Quality 
Planning Section, at (512) 239-4484. 
STATUTORY AUTHORITY 
The repeal is proposed under Texas Water Code, §5.103, con­
cerning Rules, and §5.105, concerning General Policy, which 
authorize the commission to adopt rules necessary to carry out 
its powers and duties under the Texas Water Code; and under 
Texas Health and Safety Code, §382.017, concerning Rules, 
which authorizes the commission to adopt rules consistent 
with the policy and purposes of the Texas Clean Air Act. The 
repeal is also proposed under Texas Health and Safety Code, 
§382.002, concerning Policy and Purpose, which establishes 
the commission’s purpose to safeguard the state’s air resources, 
consistent with the protection of public health, general welfare, 
and physical property; §382.011, concerning General Powers 
and Duties, which authorizes the commission to control the 
quality of the state’s air; §382.012, concerning State Air Control 
Plan, which authorizes the commission to prepare and develop 
a general, comprehensive plan for the control of the state’s air; 
and §382.051, concerning Permitting Authority of Commission; 
Rules, which authorizes the commission to issue a permit by 
rule for types of facilities that will not significantly contribute air 
contaminants to the atmosphere. 
The proposed repeal will implement Texas Health and Safety 











§115.629. Affected Counties and Compliance Schedules.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903796 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 239-2548 
CHAPTER 116. CONTROL OF AIR 
POLLUTION BY PERMITS FOR NEW 
CONSTRUCTION OR MODIFICATION 
The Texas Commission on Environmental Quality (TCEQ or 
commission) proposes new §116.20 and new §116.178. 
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The commission also proposes to submit these new rules to the 
United States Environmental Protection Agency (EPA) as a re­
vision to the state implementation plan. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED RULES 
The proposed additions to Chapter 116 would revise Subchap­
ter A, Definitions, to add new §116.20, Portable Facilities Defini­
tions, and would also revise Subchapter B, New Source Review 
Permits, to add new §116.178, Relocations and Changes of Lo­
cation of Portable Facilities. 
House Bill 555 of the 78th Legislature, 2003, modified the Texas 
Health and Safety Code (THSC), §382.056(r), to state that the 
requirements for public notice do not apply to: 1) the relocation or 
change of location of a portable facility to a site where a portable 
facility has been located at the proposed site at any time during 
the previous two years; or 2) a facility located temporarily in the 
right-of-way, or contiguous to the right-of-way, of a public works 
project. 
The Air Permits Division originally provided guidance regard­
ing the proper procedures for movement of portable facilities 
in 2000, and updated the guidance in September 2001, May 
2004, October 2006, and in September 2008. This rule pack­
age would incorporate the previously issued guidance into the 
TCEQ’s rules. 
THSC, §382.056(r) states that the requirements for public notice 
do not apply to the relocation or change of location of a portable 
facility to a site where a portable facility has been located at the 
proposed site at any time during the previous two years. How­
ever, without a specific definition of "portable" and specific public 
notice requirements for a site, it is possible to gain authorization 
for several portable facilities on a site without the benefit of  pub­
lic participation in the process. This rulemaking would define 
"portable" and allow a facility to relocate, with approval from the 
executive director, to a site that has undergone public notice. 
The primary affected types of facilities that use portable permit 
conditions are concrete batch plants, rock crushing plants, and 
hot mix asphalt plants. These types of facilities are often of in­
terest to citizens who are affected by the relocation and change 
of location of these facilities and the accompanying public notice 
requirements. In some specific cases, permit holders have relo­
cated a portable facility to a site for which the public was never 
provided any notification or opportunity for comment. In these in­
stances, the permit holder provided the required public notice in 
a location where there was little impact on the public, and there­
fore, no objections. Within a very short period of time, the permit 
holder relocated to an area of much greater public interest and 
impact; however, because the permit holder had already pro­
vided public notice at the prior site, the permit holder was not 
required to provide public notice in the higher impact area. 
Therefore, the commission proposes these modifications to 
Chapter 116 to place the existing guidance into rules that 
would define the public notice requirements for movement of 
portable facilities, to ensure that affected citizens are provided 
the opportunity to comment on a particular site, when notice is 
required by TCEQ rules. 
In addition to clarifying public notice requirements, the commis­
sion proposes to specifically define several terms to clarify con­
cepts and processes relating to the relocations and changes of 
location of portable facilities. These definitions would assist per­
mit holders in understanding when public notice is required for 
movement of facilities, what the public notice requirements are, 
how the commission distinguishes a portable facility from other 
types of facilities, and the period of time  in which  a facility can  
be considered temporary. In addition, the definitions would help 
to ensure that permit holders understand terms that are related 
to public works projects, which could be exempted from some of 
the rule requirements. 
The TCEQ is conducting this rulemaking pursuant to its authority 
found in the Texas Clean Air Act and Texas Water Code (TWC). 
The purpose of the rulemaking is to ensure that public notice is 
consistently applied according to the THSC, §382.056 and 30 
Texas Administrative Code (30 TAC) Chapter 39, Public Notice. 
The proposed definitions are consistent with the Texas Clean Air 
Act, TCEQ guidance, and past agency practice. 
SECTION BY SECTION DISCUSSION 
The commission proposes new §116.20, Portable Facilities Defi ­
nitions, which defines terms used in new §116.178 regarding the 
movement of portable facilities. The terms defined are: change 
of location, portable facility, project, related project segments, re­
location, right-of-way of a public works project, site, and tempo­
rary facility. As noted in this preamble, these definitions specifi ­
cally relate to the movement of portable facilities. 
The commission proposes new §116.178, Relocations and 
Changes of Location of Portable Facilities. This proposed new 
section, along with proposed new §116.20, would replace the 
guidance documents provided by the Air Permits Division in 
2000 and updated in 2001, 2004, 2006, and 2008. 
Proposed subsection (a) includes the requirements that apply 
to portable facilities. In proposed paragraph (1), the com­
mission specifies that a portable permit must be authorized 
by the executive director and designated with the appropri­
ate portable permit, portable registration, or portable account 
number. A portable permit or registration number is typically a 
five-digit number followed by an "L" and additional digits (e.g., 
50000L001). A portable account number begins with a "9" (e.g., 
94-1234-X). Any facility that does not have one of these types 
of identification is not considered a portable facility by the Air 
Permits Division and THSC, §382.056(r)(1) does not apply. 
Proposed paragraph (2) specifies that an applicant shall not use 
a permit by rule or standard permit authorization as a waiver of 
public notice. The reason for this provision is that most commis­
sion standard permits and permits by rule either do not require 
public notice or require public notice that is unique to those types 
of authorizations, rather than meeting the agency’s air quality 
permit public notice  requirements,  which are  located in 30 TAC  
Chapter 39, Subchapters H and K, Applicability and General Pro­
visions; and Public Notice of Air Quality Applications. Because 
the Air Quality Standard Permit for Concrete Batch Plants and 
the concrete batch plant permits by rule require the same notice 
as is contained in Chapter 39, permit holders who authorize un­
der either of these two mechanisms have provided the required 
public notice, and are exempted under proposed paragraph (2). 
The concrete batch plant permit by rule notice requirements were 
previously located in 30 TAC §106.5, Public Notice. This section 
and the underlying permits by rule in §§106.201 - 106.203 were 
repealed in 2004 due to the creation of the Air Quality Standard 
Permit for Concrete Batch Plants. 
Proposed paragraph (3) includes a reference to new §116.20 
regarding change of location, that provides the conditions upon 
which the executive director will convert a permanent facility per­
mit number to a portable designation, upon request of the per­
34 TexReg 6282 September 11, 2009 Texas Register 
mit holder. A change of location requires that the permit holder 
meet the public notice requirements in Chapter 39, Subchapters 
H and K. Proposed paragraph (3) also includes the requirement 
that the permit holder publish notice for any change in an exist­
ing permit number, and that the notice include the new permit 
number and proposed location. This provision would help to en­
sure that affected citizens are provided notice regarding these 
facilities so that they will be aware of changes in permit numbers 
for facilities that may affect them. 
Proposed subsection (b) outlines the conditions that would qual­
ify an applicant for relocation. The proposed subsection states 
that the appropriate regional office or local air pollution control 
agency with jurisdiction, if applicable, may approve the reloca­
tion of a facility if the applicant’s permit contains current special 
conditions that define the approval process to move. The ap­
plicant must request approval before starting construction and 
must also operate according to the terms of the permit. The 
proposed subsection further states that a relocation application 
cannot include a modification. The reason for this provision is 
that modifications require a separate application and approval 
process by the TCEQ Central Office in Austin, Air Permits Divi­
sion. 
Proposed paragraphs (1) and (2) provide the conditions under 
which the appropriate regional office or local air pollution control 
agency with jurisdiction will approve the applicant’s relocation 
request: a permitted portable facility and associated equipment 
are moving to a site for support of a public works project in which 
the proposed site is located in or contiguous to the right-of-way 
of a public works project; or a portable facility is moving to a site 
in which a portable facility has been located at any time during 
the previous two years and the site was previously subject to 
public notice as required under Chapter 39, Subchapters H and 
K, the Air Quality Standard Permit for Concrete Batch Plants, or 
the concrete batch plant permits by rule. 
Proposed subsection (c) contains 11 paragraphs that detail the 
information that the permit holder must provide to the commis­
sion’s affected regional office or local air pollution control agency 
with jurisdiction to receive approval for relocation. As stated in 
this proposed subsection, the permit holder shall submit the writ­
ten relocation request and obtain written approval before the 
start of construction and commencement of operations at the 
new site. The proposed subsection further states that the permit 
holder is responsible for providing proof of submittal for all relo­
cation requests. Examples of proof of submittal include regional 
office or local air pollution control agency with jurisdiction date 
stamps on hand-delivered applications, receipts from "return re­
ceipt requested" correspondence, or certified mail receipts from 
the United States Postal Service. 
The following information is required under proposed subsec­
tion (c): the company name, address, company contact, and 
telephone number; a copy of the existing permit conditions and 
the maximum allowable emission rates table that are in effect 
for the permitted facility; the regulated entity number (RN), cus­
tomer reference number (CN), applicable permit or registration 
numbers, and if available, the TCEQ account number; the lo­
cation from which the facility is moving; a location description 
of the proposed site (city, county, and exact physical location); 
a scaled plot plan that identifies the location of all equipment 
and stockpiles, and also indicates that the required distances 
to the property lines can be met; a scaled area map that identi­
fies the distance and direction to the closest off-property receptor 
(if required) and clearly indicates how the proposed site is con­
tiguous or adjacent to the right-of-way of a public works project 
(if required); the proposed date for start of construction and ex­
pected date for start of operation; the expected time period at the 
proposed site; the permit or registration number of the portable 
facility that was located at the proposed site any time during the 
last two years, and the date the facility was last located there (not 
necessary if the relocation request is for a public works project 
that is contiguous or adjacent to the right-of-way of a public works 
project); and proof that the proposed site had accomplished pub­
lic notice, as required by Chapter 39, Subchapters H and K (not 
necessary if the relocation request is for a public works project 
that is contiguous or adjacent to the right-of-way of a public works 
project). 
Proof of public notice may come in several forms: a copy of 
the notice, a copy of the publisher’s affidavit, or a New Source 
Review permit issuance letter for a permit. The applicant may 
use the public files of the TCEQ to obtain proof of public notice; 
however, the responsibility for obtaining the proof of publication 
rests with the applicant. 
The required information in proposed paragraphs (1) - (11) will 
allow staff to quickly identify the permit holder, review pertinent 
information concerning the permit holder’s current permit condi­
tions, and confirm that the permit holder has met agency Chapter 
39 public notice requirements. The commission’s intent is that 
all information required in proposed paragraphs (1) - (11) would 
be fully addressed in the permit holder’s submittal, and that a 
complete submittal would enable the regional office or local air 
pollution control agency with jurisdiction to approve it and no­
tify the permit holder of that approval within 12 business days. 
Relocation requests may be disapproved based on insufficient 
information in the application. 
The permit holder’s request for relocation would be considered 
approved if the appropriate regional office or local air pollution 
control agency with jurisdiction does not provide approval or de­
nial of a complete submittal within 12 business days; however, 
the presumed approval does not exempt the applicant from en­
suring that public notice was accomplished at the new site as 
required under Chapter 39, Subchapters H and K. 
Proposed subsection (d) states that the appropriate regional of­
fice or local air pollution control agency with jurisdiction shall 
deny a permit holder’s relocation request if that permit holder 
cannot meet the conditions of proposed subsection (c). The pro­
posed subsection specifies that, if the permit holder cannot qual­
ify for a relocation, then that permit holder may apply instead for 
a change of location. The proposed subsection references the 
definition in §116.20 for change of location. According to the def­
initions in §116.20, relocation does not require that public notice 
be provided under the provisions of Chapter 39, Subchapters H 
and K; however, a change of location does require Chapter 39 
public notice. 
Proposed subsection (e) provides that a permit holder shall 
request a permit alteration, as discussed in §116.116(c)(1)(B), 
Changes to Facilities, to update relocation instructions and that 
an applicant may, if desired, submit a relocation application 
simultaneously with the alteration request. Staff in the TCEQ 
Central Office in Austin, Air Permits Division, process relocation 
applications that are combined with alteration requests, and the 
permit holder cannot assume that approval of these actions will 
occur within 12 business days, as with relocation requests that 
are submitted alone. 
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Proposed paragraphs (1) and (2) specify that, along with the 
alteration request and relocation application, the permit holder 
shall include the required form and attachments and a copy of 
the current permit. The required form and attachments consist 
of a completed PI-1 Form, the existing permit special conditions 
and maximum allowable emission rates table, and all associated 
information, including a detailed plot plan and area map. The 
executive director does not require a fee for these types of appli­
cations. If the executive director approves the request, Air Per­
mits Division staff will notify the permit holder in writing that the 
permit has been altered, including new special conditions, along 
with the approval to relocate. Alterations, like relocations, do not 
require public notice. 
Proposed subsection (f) concerns changes of location, and this 
subsection states that the permit holder must submit the required 
form and attachments to the TCEQ Central Office in Austin, Air 
Permits Division, along with an evaluation of best available con­
trol technology (BACT) and protection of public health and wel­
fare. A change of location requires public notice, in compliance 
with Chapter 39, Subchapters H and K, and a permitted facil­
ity must meet all state and federal emission requirements. The 
permit holder shall include a completed PI-1 Form and the ap­
plicable documents required by the PI-1. The executive director 
does not require a fee for these types of applications, unless the 
permit holder also requests an amendment to the permit along 
with the change of location. Once the permit holder completes 
public notice, and the executive director determines that the per­
mit holder has met all state and federal regulations, Air Permits 
Division staff will send the permit holder an authorization letter 
and a new permit. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENT 
Nina Chamness, Analyst, Strategic Planning and Assessment, 
has determined that, for the first five-year period the proposed 
rules are in effect, no fiscal implications are anticipated for the 
agency or other units of state or local governments as a result of 
administration or enforcement of the proposed rules. 
The proposed rules place existing agency guidance for portable 
facilities into Chapter 116 and clearly define the public notice re­
quirements for the movement of portable facilities, ensure the 
public has opportunity for comment, and facilitate consistent in­
terpretation and enforcement of rules regarding portable facility 
relocation. 
Concrete batch plants, rock crushing plants, and hot mix asphalt 
plants are among the facilities that use portable permit condi­
tions. The proposed rules are not expected to have a fiscal im­
pact on local governments because local governments do not 
typically own portable facilities and current guidance already re­
quires compliance with many provisions of the proposed rules. 
PUBLIC BENEFITS AND COSTS 
Nina Chamness also determined that for each year of the first 
five years the proposed new rules are in effect, the public bene­
fit anticipated from the changes seen in the proposed rules will 
be more clarity concerning public notice requirements for the 
movement of portable facilities, greater opportunity for public 
comment, and more consistent interpretation and enforcement 
of rules regarding portable facility relocation. Staff estimates 
that there are 233 businesses statewide that are owners or op­
erators of portable facilities. Portable facilities include concrete 
batch plants, rock crushers, and hot mix asphalt plants. The pro­
posed rules, which implement current agency guidance, are not 
expected to have a fiscal impact on businesses that own portable 
facilities. However, portable facilities that have not complied 
with current agency guidance could experience cost increases. 
Costs for providing public notice could range from $200 to $2,500 
per notice depending on the rates of the newspaper chosen. Re­
quired evaluation of BACT and protection of public health and 
welfare could cost as much as $10,000. BACT costs for con­
crete batch and hot mix asphalt plants will vary depending on 
the control update needed. Costs could be as much as $50,000  
for concrete batch plants, and BACT for hot mix asphalt plants 
could start at $60,000. Costs for control updates for rock crush­
ing plants are expected to be minimal. 
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT 
No adverse fiscal implications are anticipated for the estimated 
204 small or micro-businesses that own portable facilities as a 
result of the proposed rules. The proposed rules incorporate 
current agency guidance for portable facilities, and it is assumed 
that portable facilities have been or already are in compliance 
with current agency guidance. 
SMALL BUSINESS REGULATORY FLEXIBILITY ANALYSIS 
The commission reviewed this proposed rulemaking and deter­
mined that a small business regulatory flexibility analysis is not 
required because the proposed rules do not adversely affect a 
small or micro-business in a material way for the first five years 
that the proposed rules are in effect. 
LOCAL EMPLOYMENT IMPACT STATEMENT 
The commission reviewed this proposed rulemaking and deter­
mined that a local employment impact statement is not required 
because the proposed rules do not adversely affect a local econ­
omy in a material way for the first five years that the proposed 
rules are in effect. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed the proposed rules in light of the 
regulatory analysis requirements of the Texas Government 
Code, §2001.0225, and determined that the proposed rules do 
not meet the criteria for a major environmental rule. A "major 
environmental rule" is a rule that is specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure, and that may adversely affect in a 
material way the economy, a sector of the economy, productivity, 
competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. 
The proposed rulemaking is not a major environmental rule be­
cause it is procedural in nature. The intent of the proposed rules 
is to require public notice for relocation of a portable facility if pub­
lic notice has not been accomplished at that site. In addition to 
clarifying public notice requirements, this rulemaking will define 
terms to further explain the process of relocating and changing 
locations of portable facilities. Therefore, the specific intent of 
the rules is not to protect the environment or reduce risks to hu­
man health from  environmental exposure. 
The proposed rules will not affect in a material way the economy, 
a sector of the economy, productivity, jobs, the environment, or 
the public health and safety of the state or a sector of the state. 
Under the proposed rules, public notice will be accomplished 
when a portable facility is moved to a site at which no notice 
has as yet been provided. Requiring applicants to comply with 
the public notice procedural requirements specified by the pro­
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posed rules will not have an adverse effect on the economy, the 
environment, or public health and safety. 
Additionally, this rulemaking does not meet the definition of a 
major environmental rule because it does not meet any of the 
four applicability requirements listed in Texas Government Code, 
§2001.0225(a). Texas Government Code, §2001.0225, only ap­
plies to a major environmental rule, the result of which is to: 1) 
exceed a standard set by federal law, unless the rule is specifi ­
cally required by state law; 2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed­
eral government to implement a state and federal program; or 
4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. This rulemaking action, 
which is designed to ensure that public notice requirements are 
applied consistently, does not exceed an express requirement 
under state or federal law. There is no contract or delegation 
agreement that covers the topic that is the subject of this ac­
tion. Furthermore, the rulemaking is not adopted solely under 
the general powers of the agency, but is authorized by specific 
sections of the THSC, Chapter 382 and the TWC, as cited to in 
the STATUTORY AUTHORITY portion of this preamble, includ­
ing THSC, §382.051, Permitting Authority of Commission; Rules, 
and THSC, §382.056, Notice of Intent to Obtain Permit or Permit 
Review; Hearing. 
The commission invites public comment on the draft regulatory 
impact analysis determination. Written comments on the draft 
regulatory impact analysis determination may be submitted to 
the contact person at the address listed under the SUBMITTAL 
OF COMMENTS portion of this preamble. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated the proposed rulemaking and made 
a preliminary assessment determining that the Texas Govern­
ment Code, Chapter 2007, Governmental Action Affecting Pri­
vate Property Rights, is not applicable. Under Texas Govern­
ment Code, §2007.002(5), "taking" means a governmental ac­
tion that affects private real property in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or §17 or §19, Article I, Texas 
Constitution; or it means a governmental action that affects an 
owner’s private real property that is the subject of the govern­
mental action in a manner that restricts or limits the owner’s right 
to the property that would otherwise exist in the absence of the 
governmental action, and is the producing cause of a reduction 
of at least 25 percent in the market value of the affected private 
real property. 
The intent of the proposed rules is to require public notice for 
relocation of a portable facility if public notice has not been ac­
complished at that site. In addition to clarifying public notice re­
quirements, this rulemaking will define terms to further explain 
the process of relocating and changing locations of portable fa­
cilities. Promulgation and enforcement of these proposed rules 
will constitute neither a statutory nor constitutional taking of pri­
vate real property. The proposed rules do not restrict or limit a 
landowner’s rights to the property or reduce the market value of 
the property by 25 percent. Therefore, the proposed rulemak­
ing does not constitute a taking under Texas Government Code, 
Chapter 2007. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission determined that this rulemaking action relates 
to an action or actions subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination Act 
of 1991, as amended (Texas Natural Resources Code, §§33.201 
et seq.), and commission rules in 30 TAC Chapter 281, Subchap­
ter B, Consistency with the Texas Coastal Management Pro­
gram. As required by §281.45(a)(3) and 31 TAC §505.11(b)(2), 
Actions and Rules Subject to the Coastal Management Program, 
commission rules governing air pollutant emissions must be con­
sistent with the applicable goals and policies of the CMP. The 
commission reviewed this action for consistency with the CMP 
goals and policies in accordance with the rules of the Coastal 
Coordination Council and determined that the action is consis­
tent with the applicable CMP goals and policies. 
The CMP goal applicable to this proposed rulemaking action is 
the goal to protect, preserve, restore, and enhance the diver­
sity, quality, quantity, functions, and values of coastal natural re­
source areas (31 TAC §501.12(1), Goals). The proposed new 
rules would indirectly benefit the environment because some en­
tities would now be required to provide public notice and meet 
other permitting requirements in instances in which they have 
not done so in the past. The proposed new rules would also al­
low TCEQ staff to consistently interpret and enforce the require­
ments regarding relocations or changes of location of a portable 
facility. Consistently enforced public notice and permitting re­
quirements would help to ensure that portable facilities have 
fewer adverse impacts to public health and the environment. The 
CMP policy applicable to this rulemaking action is the policy that 
commission rules comply with federal regulations in 40 Code of 
Federal Regulations, to protect and enhance air quality in the 
coastal areas (31 TAC §501.32, Policies for Emission of Air Pol­
lutants). Therefore, in accordance with 31 TAC §505.22(e), Con­
sistency Required for New Rules and Rule Amendments Subject 
to the Coastal Management Program, the commission affirms 
that this rulemaking action is consistent with CMP goals and poli­
cies. 
Comments on the consistency of this rulemaking may be submit­
ted to the contact person at the address listed under the SUB­
MITTAL OF COMMENTS portion of this preamble. 
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING 
PERMITS PROGRAM 
Chapter 116 is an applicable requirement under 30 TAC Chapter 
122, Federal Operating Permits Program. If the proposed new 
rules are adopted, owners or operators subject to the federal 
operating permit program must, consistent with the revision 
process in Chapter 122, upon the effective date of the adopted 
rulemaking, revise their operating permit to include the new 
Chapter 116 requirements. 
ANNOUNCEMENT OF HEARING 
The commission will hold a public hearing on this proposal in 
Austin on October 13, 2009, at 10:00 a.m. in Building E, Room 
201S, at the commission’s central office, located at 12100 Park 
35 Circle. The hearing is structured for the receipt of oral or writ­
ten comments by interested persons. Individuals may present 
oral statements when called upon in order of registration. Open 
discussion is not permitted during the hearing; however, com­
mission staff members will be available to discuss the proposal 
30 minutes before the hearing. 
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Persons who have special communication or other accommoda­
tion needs who are planning to attend the hearing should contact 
Charlotte Horn, Office of Legal Services, at (512) 239-0779. Re­
quests should be made as far in advance as possible. 
SUBMITTAL OF COMMENTS 
Comments may be submitted to Jessica Rawlings, MC 205, 
Office of Legal Services, Texas Commission on Environmen­
tal Quality, P.O. Box 13087, Austin, Texas 78711-3087, or 
faxed to (512) 239-4808. Electronic comments may be sub­
mitted at http://www5.tceq.state.tx.us/rules/ecomments/. File  
size restrictions may apply to comments submitted through 
the eComments system. All comments should reference 
Rule Project Number 2008-031-116-PR. The comment period 
closes October 14, 2009. Copies of the proposed  rule doc­
uments can be obtained from the commission’s Web site at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For  
further information, please contact Lisa Martin, Air Permits 
Division, (512) 239-1966. 
SUBCHAPTER A. DEFINITIONS 
30 TAC §116.20 
STATUTORY AUTHORITY 
The new section is proposed under the authority of the follow­
ing: TWC, §5.102, concerning General Powers; §5.103, con­
cerning Rules; and §5.105, concerning General Policy, that au­
thorize the commission to adopt rules necessary to carry out its 
powers and duties under the TWC; and THSC, §382.017, con­
cerning Rules, that authorizes the commission to adopt rules 
consistent with the policy and purposes of the Texas Clean Air 
Act; THSC, §382.002, concerning Policy and Purpose, that es­
tablishes the commission’s purpose to safeguard the state’s air 
resources, consistent with the protection of public health, gen­
eral welfare, and physical property; THSC, §382.011, concern­
ing General Powers and Duties, that authorizes the commission 
to control the quality of the state’s air; THSC, §382.012, con­
cerning State Air Control Plan, that authorizes the commission 
to prepare and develop a general, comprehensive plan for the 
control of the state’s air; THSC, §382.051, concerning Permit­
ting Authority of Commission; Rules, that authorizes the commis­
sion to issue a permit for numerous similar sources; and THSC, 
§382.056, concerning Notice of Intent to Obtain Permit or Per­
mit Review; Hearing, that authorizes the commission to require 
public notice of certain permit applications and procedures for 
requesting hearings and responding to comments. 
The proposed new section implements THSC, §§382.002, 
382.011, 382.012, 382.017, 382.051, and 382.056. 
§116.20. Portable Facilities Definitions. 
Unless specifically defined in the Texas Clean Air Act or in the rules of 
the commission, the terms used by the commission have the meanings 
commonly ascribed to them in the field of air pollution control. In 
addition to the terms that are defined by the Texas Clean Air Act, and 
in §101.1 of this title (relating to Definitions), the following words and 
terms, when used in Subchapter B, Division 8 of this chapter (relating 
to Portable Facilities), have the following meanings, unless the context 
clearly indicates otherwise. 
(1) Change of location--The process of gaining approval 
and moving a permitted facility and associated sources to a new lo­
cation in which public notice is required, in accordance with the re­
quirements of Chapter 39, Subchapters H and K of this title (relating to 
Applicability and General Provisions; and Public Notice of Air Quality 
Applications). 
(2) Portable facility--A facility authorized by a permit con­
taining special conditions that allow the facility to relocate. Portable 
facilities are authorized by the Texas Commission on Environmental 
Quality, Air Permits Division. To be a portable facility, the permit for 
that facility is designated with a portable permit number, portable reg­
istration number, or portable account number. These portable desig­
nations are used to facilitate the relocation of these types of facilities 
under specific criteria, and are not authorized under Chapter 106 of this 
title (relating to Permits by Rule). 
(3) Project--A public works contract or series of contracts 
for segments of work within close proximity to each other. 
(4) Related project segments--For facilities on a Texas De­
partment of Transportation right-of-way, related project segments are 
one contract with multiple project locations or one contractor with mul­
tiple contracts in which separate project limits are in close proximity to 
each other. A facility that is sited on the right-of-way is usually within 
project limits. However, a facility located at an intersection or wider 
right-of-way outside project limits is acceptable if it can be easily as­
sociated with the project. 
(5) Relocation--The process of gaining approval and mov­
ing a facility and associated sources to an approved site in which no 
public notice is required under Chapter 39, Subchapters H and K of 
this title (relating to Applicability and General Provisions; and Public 
Notice of Air Quality Applications). 
(6) Right-of-way of a public works project--Any public 
works project that is associated with a right-of-way. Examples of 
right-of-way public works projects are public highways and roads, 
water and sewer pipelines, electrical transmission lines, and other 
similar works. A facility must be in or contiguous to the right-of-way 
of the public works project to be exempt from the public notice 
requirements listed in Texas Health and Safety Code, §382.056. 
(7) Site--As defined in §122.10 of this title (relating to Gen­
eral Definitions). 
(8) Temporary facility--A facility that will occupy a desig­
nated site for not more than 180 consecutive days or that will supply 
material (such as concrete, hot mix asphalt, crushed rock, etc.) for a 
single project (single contract or same contractor for related project 
segments), but not other unrelated projects. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903793 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 239-0177 
♦ ♦ ♦ 
SUBCHAPTER B. NEW SOURCE REVIEW 
PERMITS 
DIVISION 8. PORTABLE FACILITIES 
30 TAC §116.178 
STATUTORY AUTHORITY 
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The new section is proposed under the authority of the follow­
ing: TWC, §5.102, concerning General Powers; §5.103, con­
cerning Rules; and §5.105, concerning General Policy, that au­
thorize the commission to adopt rules necessary to carry out its 
powers and duties under the TWC; and THSC, §382.017, con­
cerning Rules, that authorizes the commission to adopt rules 
consistent with the policy and purposes of the Texas Clean Air 
Act; THSC, §382.002, concerning Policy and Purpose, that es­
tablishes the commission’s purpose to safeguard the state’s air 
resources, consistent with the protection of public health, gen­
eral welfare, and physical property; THSC, §382.011, concern­
ing General Powers and Duties, that authorizes the commission 
to control the quality of the state’s air; THSC, §382.012, con­
cerning State Air Control Plan, that authorizes the commission 
to prepare and develop a general, comprehensive plan for the 
control of the state’s air; THSC, §382.051, concerning Permit­
ting Authority of Commission; Rules, that authorizes the commis­
sion to issue a permit for numerous similar sources; and THSC, 
§382.056, concerning Notice of Intent to Obtain Permit or Per­
mit Review; Hearing, that authorizes the commission to require 
public notice of certain permit applications and procedures for 
requesting hearings and responding to comments. 
The proposed new section implements THSC, §§382.002, 
382.011, 382.012, 382.017, 382.051, and 382.056. 
§116.178. Relocations and Changes of Location of Portable Facili-
ties. 
(a) Portable facility requirements. The following require­
ments apply to portable facilities. 
(1) A portable permit must be authorized by the executive 
director and designated with the appropriate portable permit, portable 
registration, or portable account number. 
(2) An applicant shall not use a permit by rule or standard 
permit authorization as a waiver of public notice (public notice require­
ments as specified in subsection (b)(2) of this section) regardless of the 
registration number or account code assigned by the executive director. 
A facility authorized by the Air Quality Standard Permit for Concrete 
Batch Plants or concrete batch plant permits by rule for which an ap­
plicant provided public notice is an exception. 
(3) The executive director will not convert a permanent fa­
cility permit number to a portable designation unless the owner or oper­
ator is requesting a change of location as defined in §116.20 of this title 
(relating to Portable Facilities Definitions) for the facility. The permit 
holder must publish notice for any change in an existing permit num­
ber. The notice must identify the new permit number and the proposed 
location. 
(b) Relocation qualifications. The appropriate regional office 
or local air pollution program with jurisdiction may approve the relo­
cation of a portable facility if the applicant’s permit contains current 
special conditions defining the approval process to move. A relocation 
application cannot include a modification. Approval for relocation is 
based on one of the following conditions: 
(1) a permitted portable facility and associated equipment 
are moving to a site for support of a public works project in which 
the proposed site is located in or contiguous to the right-of-way of the 
public works project; or 
(2) a portable facility is moving to a site in which a portable 
facility has been located at the site at any time during the previous two 
years and the site was subject to public notice as required under Chap­
ter 39, Subchapters H and K of this title (relating to Applicability and 
General Provisions; and Public Notice of Air Quality Applications), the 
Air Quality Standard Permit for Concrete Batch Plants, or the concrete 
batch plant permits by rule. 
(c) Relocation request requirements. The permit holder shall 
submit a complete written request to the appropriate commission re­
gional office or local air pollution control agency with jurisdiction for 
the new location and obtain written approval before the start of con­
struction and commencement of operations at the new site. The permit 
holder is responsible for providing proof of submittal for all reloca­
tion requests. Construction may begin after receipt of approval from 
the appropriate commission regional office or local air pollution con­
trol agency with jurisdiction or 12 business days after the date of post­
mark or the date of personal delivery of the request, whichever occurs 
first, unless disapproval is sent within the 12 business days. The per­
mit holder’s request is considered approved if the appropriate regional 
office or local air pollution control agency with jurisdiction does not 
provide approval or denial of a complete submittal within 12 business 
days; however, the presumed approval does not exempt the applicant 
from ensuring that public notice was accomplished at the new site as 
required under Chapter 39, Subchapters H and K of this title. The re­
location request shall contain all of the following information: 
(1) the company name, address, company contact, and tele­
phone number; 
(2) a copy of the existing permit conditions and the maxi­
mum allowable emission rates table that are in effect for the permitted 
facility; 
(3) the regulated entity number (RN), customer reference 
number (CN), applicable permit or registration numbers, and, if avail­
able, the Texas Commission on Environmental Quality account num­
ber; 
(4) the location from which the facility is moving (current 
location); 
(5) a location description of the proposed site (city, county, 
and exact physical location description); 
(6) a scaled plot plan that identifies the location of all 
equipment and stockpiles, and also indicates that the required distances 
to the property lines can be met; 
(7) a scaled area map that identifies the distance and direc­
tion to the closest off-property receptor (if required) and clearly indi­
cates how the proposed site is contiguous or adjacent to the right-of­
way of a public works project (if required); 
(8) the proposed date for start of construction and expected 
date for start of operation; 
(9) the expected time period at the proposed site; 
(10) the permit or registration number of the portable fa­
cility that was located at the proposed site any time during the last two 
years, and the date the facility was last located there. This information 
is not necessary if the relocation request is for a public works project 
that is contiguous or adjacent to the right-of-way of a public works 
project; and 
(11) proof that the proposed site had accomplished public 
notice, as required by Chapter 39, Subchapters H and K of this title. 
This proof is not necessary if the relocation request is for a public works 
project that is contiguous or adjacent to the right-of-way of a public 
works project. 
(d) Denial of relocation. If the permit holder cannot qualify 
for a relocation, as described in subsection (c) of this section, the ap­
propriate regional office or local air pollution control agency with juris-
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diction shall deny the relocation request and the applicant may request 
a change of location, as defined in §116.20 of this title. 
(e) Requesting changes to relocation instructions. A permit 
holder shall request from the executive director a permit alteration, as 
defined in §116.116(c)(1)(B) of this title (relating to Changes to Facil­
ities), to update relocation instructions. The permit holder may apply 
for a relocation simultaneously with the alteration. The permit holder 
shall obtain written approval before the start of construction and com­
mencement of operations at the new site and shall not assume approval 
within 12 businesses days. The permit holder shall submit the follow­
ing information for any alteration request and relocation application to 
the TCEQ Central Office in Austin, Air Permits Division: 
(1) the required form and attachments, including a detailed 
plot plan and area map; and 
(2) a copy of the current permit. 
(f) Requesting changes of location. For a change of location 
application, the permit holder shall submit the required form and at­
tachments to the TCEQ Central Office in Austin, Air Permits Division. 
All applications must include an evaluation of best available control 
technology and protection of public health and welfare. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903794 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 239-0177 
TITLE 34. PUBLIC FINANCE 
PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 
CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER II. TELECOMMUNICATIONS 
INFRASTRUCTURE FUND ASSESSMENT 
34 TAC §3.1101 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Comptroller of Public Accounts or in the  Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 
The Comptroller of Public Accounts proposes the repeal of 
§3.1101, concerning telecommunications receipts, assessment 
determination, due date for assessment report and payment, 
auditing, records, and assessments. The existing §3.1101 is 
being repealed pursuant to House Bill 735, 80th Legislature, 
2007, which repealed the telecommunications infrastructure 
fund assessment as effective September 1, 2008. 
John Heleman, Chief Revenue Estimator, has determined that 
repeal of the rule will not result in any fiscal implications to the 
state or to units of local government. 
Mr. Heleman also has determined the repeal would benefit the  
public by removing a non-operative rule. There would be no an­
ticipated significant economic cost to the public. This repeal is 
proposed under Tax Code, Title 2, and does not require a state­
ment of fiscal implications for small businesses. There are no 
additional costs to persons who are required to comply with the 
repeal. 
Comments on the repeal may be submitted to Bryant K. Lomax, 
Manager, Tax Policy Division, P.O. Box 13528, Austin, Texas 
78711. 
This repeal is proposed under Tax Code, §111.002, which pro­
vides the comptroller with the authority to prescribe, adopt, and 
enforce rules relating to the administration and enforcement of 
the provisions of Tax Code, Title 2. 
The repeal implements the repeal of Utilities Code, §57.048. 
§3.1101. Telecommunications Receipts, Assessment Determination, 
Due Date for Assessment Report and Payment, Auditing, Records, and 
Assessments. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Comptroller of Public Accounts 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 475-0387 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 
PART 3. TEXAS YOUTH COMMISSION 
CHAPTER 91. PROGRAM SERVICES 
SUBCHAPTER D. HEALTH CARE SERVICES 
The Texas Youth Commission (commission) proposes the re­
peal of §91.87 (concerning suicide alert explanation of terms), 
§91.88 (concerning suicide alert for secure programs), §91.89 
(concerning suicide alert for non-secure programs), and §91.90 
(concerning suicide alert for parole). TYC also proposes new 
§91.87 (concerning suicide alert definitions), §91.88 (concern­
ing suicide alert for high restriction facilities), §91.89 (concerning 
suicide alert for medium restriction facilities), and §91.90 (con­
cerning suicide prevention for parole). 
The repeal of §§91.87-91.90 will allow for new rules to be pub­
lished in their place. 
New §91.87 will establish definitions of terms used in TYC’s sui­
cide prevention policies. 
New §91.88 will establish the process for suicide prevention by 
identification, assessment, treatment, and protection of youth 
that may be at risk for suicide at the orientation and assessment 
units and other high restriction facilities. 
New §91.89 will establish the process for suicide prevention at 
medium restriction facilities by identification, assessment, treat­
ment, and protection of youth that may be at risk for suicide. 
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New §91.90 will establish responsibilities for providing suicide 
prevention resources for youth on parole. 
Robin McKeever, Director of Administrative Services, has deter­
mined that for the first five-year period the sections are in effect, 
there are no anticipated significant fiscal implications for state 
or local government as a result of enforcing or administering the 
sections. 
Dianne Gadow, Director of Integrated Treatment and Support, 
has determined that for each year of the first five years the sec­
tions are in effect, the public benefit anticipated as a result of 
enforcing the sections will be a more effective, evidence-based 
process for screening youth for suicide risk and responding to 
suicidal behavior or ideation, as well as providing follow-up care 
and suicide prevention resources for youth on parole. 
There will be no effect on small businesses or micro-businesses. 
There is no anticipated economic cost to persons who are re­
quired to comply with the rules as proposed. No private real 
property rights are affected by adoption of these rules. 
Comments on the proposal may be submitted within 30 days of  
the publication of this notice to Steve Roman, Policy Coordinator, 
Texas Youth Commission, P.O. Box 4260, Austin, Texas 78765, 
or email to steve.roman@tyc.state.tx.us. 
37 TAC §§91.87 - 91.90 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Youth Commission or in the  Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 
The repeals are proposed under Human Resources Code 
§61.034, which provides the commission with the authority to 
make rules appropriate to the proper accomplishment of its 
functions. 
The proposed repeals implement Human Resources Code 
§61.034. 
§91.87. Suicide Alert Explanation of Terms. 
§91.88. Suicide Alert for Secure Programs. 
§91.89. Suicide Alert for Non-Secure Programs. 
§91.90. Suicide Alert for Parole. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903853 
Cheryln K. Townsend 
Executive Commissioner 
Texas Youth Commission 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 424-6014 
37 TAC §§91.87 - 91.90 
The new rules are proposed under Human Resources Code 
§61.034, which provides the commission with the authority to 
make rules appropriate to the proper accomplishment of its 
functions. The new rules are also proposed under §61.075, 
which provides the commission with the authority to order a 
committed child’s confinement under conditions it believes best 
designed for the child’s welfare and the interests of the public, 
as well as §61.076, which provides the commission with the 
responsibility to provide any medical or psychiatric treatment 
that is necessary. 
The proposed rules implement Human Resources Code, 
§61.034. 
§91.87. Suicide Alert Definitions. 
(a) Purpose. The purpose of this rule is to establish definitions 
of terms used in the Texas Youth Commission’s (TYC’s) suicide pre­
vention policies as established by §§91.88, 91.89, and 91.90 of this 
title. 
(b) Definitions. 
(1) Constant Motion Check--a type of room check in which 
a staff member walks through the housing unit in an irregular pattern 
at random intervals to prevent youth from "timing" room checks. Con­
stant motion checks are to be performed in addition to regular room 
checks and documented on the regular room check log. 
(2) Critical Incident Review Committee--a multidisci­
plinary review team convened to critically review the circumstances 
surrounding a death or serious incident. 
(3) Critical Incident Support Team--a team used to provide 
support to youth, employees, and families involved in or adversely af­
fected by the death of a TYC youth or staff member. 
(4) Designated Mental Health Professional (DMHP)--a 
doctoral level psychologist who has primary responsibility and ac­
countability for the evaluation, monitoring, and treatment of youth 
referred for suicide risk in high restriction facilities. In the absence of 
a doctoral level psychologist due to position vacancy, an MHP may 
be appointed to serve as the acting DMHP with the approval of the 
central office division director over treatment services. 
(5) Mental Health Professional (MHP)--a doctoral level 
psychologist, masters level associate psychologist, licensed profes­
sional counselor, or a licensed clinical social worker. 
(6) Morbidity and Mortality Review--an assessment of the 
overall clinical care provided and the circumstances leading up to a 
life-threatening suicide attempt or death. Its purpose is to identify 
program strengths and opportunities for improvement in clinical care 
and/or system policies and procedures. 
(7) Protective Custody--a temporary program in high re­
striction facilities designed for the placement of youth who cannot be 
safely managed in the current dorm/living unit due to risk of self-harm, 
as determined by an MHP after a face-to-face assessment. 
(8) Psychiatric Provider--a psychiatrist or psychiatric mid-
level practitioner licensed to practice in the state of Texas. 
(9) Rescue Kit--an emergency medical treatment kit car­
ried by designated employees or placed in designated secure locations 
that contains items such as a CPR pocket mask, latex gloves, and a tool 
capable of cutting ligatures. 
(10) Suicidal Behavior--includes suicide attempts, suicidal 
gestures, intentional self-injurious behavior, or development of a plan 
or strategy for committing suicide. Suicidal behavior generally in­
volves some overt action or clear indication of the development of a 
specific plan or strategy to injure or kill oneself. 
(A) Life Threatening Suicide Attempt--a suicide at­
tempt that a health care professional determines would have resulted 
in death except for circumstances beyond the youth’s control. 
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(B) Suicide Attempt--an act apparently intended to end 
one’s life. A suicide attempt is a type of suicidal behavior. 
(C) Self-Injurious Behavior--behavior that causes 
harm, such as self-laceration, self-battering, taking overdoses, or ex­
hibiting deliberate recklessness. Self-injurious behavior is considered 
a type of suicidal behavior for reporting purposes. 
(11) Suicidal Ideation--thoughts of engaging in suicide-re­
lated behavior. This means a youth expresses thoughts or fantasies 
about committing suicide or expresses a desire to kill himself/herself, 
but lacks a specific plan or strategy to carry it out. Suicidal ideation is 
not considered a type of suicidal behavior for reporting purposes. 
(12) Suicide Alert--a status that begins following a face-to­
face suicide risk assessment by an MHP indicating that a youth is at risk 
to attempt suicide or self-injury and is in need of increased supervision. 
(13) Suicide Observation Folder--a folder containing sui­
cide observation logs/check sheets and any other pertinent information 
as determined by an MHP. The staff directly responsible for monitor­
ing the youth will possess the folder at all times while the youth is on 
suicide alert. 
(14) Suicide Observation Level--levels of observation de­
termined by an MHP to provide enhanced supervision for youth who 
are awaiting a suicide risk assessment or placed on suicide alert. Gen­
eral criteria for determining the appropriate level of observation are 
provided in subparagraphs (A) - (C) of this paragraph, however the 
MHP may assign any level of observation deemed appropriate under 
the circumstances based on his/her clinical judgment. 
(A) One-to-One Observation is generally considered 
appropriate for a youth who is actively suicidal, either by threatening 
or engaging in self-injury, and who may require emergency psychiatric 
placement. One-to-one observation includes the following: 
(i) Assigned staff may not have any other concurrent 
duties. 
(ii) Assigned staff is within six feet of the youth and 
maintains continuous, direct visual observation of the youth at all times, 
including while the youth is in his/her room or while sleeping. 
(iii) Assigned staff will document the youth’s status 
at least once every ten minutes. 
(iv) Assigned staff must be formally relieved by an­
other staff or by the discontinuation of the 1:1 status. 
(v) Doors to individual rooms will remain unlocked, 
except when a youth presents an imminent danger to staff due to ag­
gressive behavior. Procedures for obtaining approval to lock the door 
for such behavior are set forth in §97.45 of this title. 
(B) Constant Observation is generally considered the 
appropriate level of observation for a youth who is actively suicidal, 
either by threatening or engaging in self-injury, but does not appear 
to require emergency psychiatric placement. Constant observation in­
cludes the following: 
(i) For youth not placed in a security unit or the Cor­
sicana Stabilization Unit: 
(I) During waking hours, youth is within 12 feet 
and within sight of assigned staff at all times. Staff may have concur­
rent duties if the duties do not interfere with observation of the youth. 
The assigned staff will document the youth’s status at least once every 
ten minutes. 
(II) During sleeping hours, assigned staff will 
observe and document youth’s status at least once every five minutes 
and will perform constant motion checks at least once every hour. 
(ii) For youth who are placed in a security unit or the 
Corsicana Stabilization Unit: 
(I) Assigned staff will observe and document the 
youth’s status at least once every five minutes and will perform constant 
motion checks at least once every 30 minutes. 
(II) Doors to individual rooms will be locked. 
(C) Close Observation is generally considered the ap­
propriate level of observation for a youth who is not actively suicidal 
and would be considered a lower risk for suicide, but expresses suicidal 
ideation and/or has a recent history of self-injurious behavior. In ad­
dition, close observation would be appropriate for a youth who denies 
suicidal ideation or does not threaten suicide, but demonstrates other 
concerning behavior (through actions, current circumstances, or recent 
history) indicating the potential for self-injury. Close observation in­
cludes the following: 
(i) Assigned staff will observe and document 
youth’s status at least once every ten minutes and will perform con­
stant motion checks at least once every hour. Staff will generally 
be involved in concurrent duties that do not interfere with required 
observation of the youth. 
(ii) This level of observation may not be applied to 
youth who are placed in a security unit or the Corsicana Stabilization 
Unit. 
(15) Suicide Resistant Room--a room which provides a 
safe environment and has no obvious materials/possessions that can 
be used in self-injurious behavior or any item which may be used 
for hanging. The room is free of all obvious protrusions and any 
items that provide an easy anchoring device for hanging. Lighting 
is tamper-proof and there are no switches or electrical outlets in the 
room. The door of the room has a heavy gauge clear panel which 
allows staff an unobstructed view of the room. 
(16) Suicide Risk Assessment--standardized face-to-face 
assessment by an MHP that contains specific lines of inquiry regarding 
suicide risk, a mental status examination, and clinical observations 
and recommendations. 
(17) Suicide Risk Screening--a standardized face-to-face 
interview by an MHP or trained designated staff in consultation with 
an MHP to determine the appropriate suicide observation level until a 
suicide risk assessment is conducted. 
(18) Trained Designated Staff--staff trained to conduct a 
suicide risk screening. In TYC programs this will include at a mini­
mum the superintendent, assistant superintendent, administrative duty 
officer, program specialists, case managers, on-duty supervisor, place­
ment coordinators, principal, and Juvenile Corrections Officer (JCO) 
V or VI. 
§91.88. Suicide Alert for High Restriction Facilities. 
(a) Purpose. The purpose of this rule is to establish procedures 
for suicide prevention by identification, assessment, treatment, and pro­
tection of youth that may be at risk for suicide. 
(b) Applicability. This rule applies to all youth currently as­
signed to placement in high restriction facilities operated by the Texas 
Youth Commission (TYC). 
(c) Definitions. Definitions pertaining to this rule are under 
§91.87 of this title. 
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(d) General Provisions. 
(1) Treatment for youth determined to be at risk for suicide 
will be provided within the least restrictive environment necessary to 
ensure safety. 
(2) Youth determined to be at risk for suicide will partici­
pate in regular programming to the extent possible, as determined by 
a mental health professional (MHP). Only an MHP may make excep­
tions to the provision of regular programming, housing placement, or 
clothing. 
(3) Designated staff will carry rescue kits at all times while 
on duty for use in the event of a medical emergency caused by a suicide 
attempt. Rescue kits will also be placed in designated buildings or areas 
of the campus not accessible to youth. 
(4) Immediately, not to exceed two hours, TYC staff will 
notify a youth’s parent/guardian after a life-threatening suicide attempt 
or suicide. 
(e) Intake Screening and Assessment. 
(1) Upon Initial Admission to TYC. 
(A) Upon arrival to a TYC orientation and assessment 
unit, designated intake staff will keep youth within direct line of sight 
supervision until the youth is screened or assessed for suicide risk. 
(B) Within one hour of the youth’s arrival to a TYC 
orientation and assessment unit, an MHP will conduct an initial men­
tal health screening and document the results on the agency-approved 
form. 
(C) If the youth is identified by the MHP as potentially 
at-risk for suicide, the youth will immediately be referred for a suicide 
risk assessment, to be conducted by an MHP within four hours after 
referral. In the interim, the youth will be on constant observation. 
(D) Within 14 days after a youth’s arrival at the orienta­
tion and assessment unit, all youth will receive a comprehensive mental 
health evaluation conducted by an MHP. The mental health evaluation 
will include a suicide risk assessment if one has not already been com­
pleted. 
(E) The suicide risk assessment will include: 
(i) a mental status exam; 
(ii) a review of all mental health and medical records 
submitted from the courts, county juvenile detention facilities, or any 
other medical or mental health provider, to include any assessments by 
MHPs relating to prior suicide alerts during confinement; 
(iii) a review of all other screenings and assessments 
that are available; and 
(iv) referrals for follow up treatment or further as­
sessment, as indicated. 
(F) The designated mental health professional (DMHP) 
will sign the suicide risk assessment, acknowledging his/her review. 
(2) Upon Admission at a Subsequent Placement (Intrasys­
tem Transfers). 
(A) Upon arrival of a youth who is not currently on sui­
cide alert, a nurse will complete an intrasystem health screening, in­
cluding questions relating to suicidal ideation and behavior. 
(B) If the youth is identified by the screening as poten­
tially at-risk for suicide, the nurse will make an immediate referral to 
an MHP for completion of a suicide risk assessment. 
(C) An MHP will conduct a suicide risk assessment 
within: 
(i) four hours after the youth’s arrival if referred by 
the nurse; or 
(ii) seven calendar days after the youth’s arrival for 
all other youth. 
(3) Upon Return to TYC. 
(A) Within one hour of a youth’s arrival at a high re­
striction facility following a period of at least 48 hours spent out of 
TYC’s physical custody (e.g., revocation of parole, return from bench 
warrant), a trained designated staff member or MHP will initiate a sui­
cide risk screening. The youth will be kept within direct line of sight 
supervision until the youth is screened. If the screening is conducted 
by a trained designated staff member, he/she will immediately contact 
an MHP to communicate the results of the screening. 
(B) Based on the results of the screening, an MHP will 
conduct a suicide risk assessment within: 
(i) four hours if the MHP determines the youth is 
actively suicidal; 
(ii) 24 hours if the MHP determines the youth does 
not appear to be actively suicidal but may otherwise be at-risk for sui­
cidal behavior; or 
(iii) seven calendar days if the MHP determines the 
youth does not appear to be at risk for suicide. 
(f) Responding to Suicidal Behavior/Ideation. 
(1) If any staff member has reason to believe that a youth 
has demonstrated suicidal behavior or ideation, the employee must: 
(A) for medical emergencies, immediately use the res­
cue kit if appropriate and seek medical attention; 
(B) verbally engage the youth; 
(C) provide constant observation unless an MHP directs 
a higher observation level; 
(D) begin a suicide observation log to document youth 
status checks; 
(E) immediately notify the on-duty supervisor or the 
duty officer; 
(F) document the notification of the on-duty supervisor 
or duty officer in the dorm/shift log; and 
(G) for suicidal behavior, document the incident on an 
incident report. 
(2) As soon as possible, but no later than one hour after 
notification, the on-duty supervisor or duty officer will ensure a trained 
designated staff member or MHP initiates a suicide risk screening. If 
the screening is conducted by a trained designated staff member, he/she 
will immediately communicate the results of the screening to the MHP. 
(3) An MHP shall conduct a face-to-face suicide risk as­
sessment within: 
(A) four hours after the screening if the youth engaged 
in a suicide attempt or is actively suicidal; or 
(B) 24 hours after the screening if the youth did not en­
gage in a suicide attempt and does not appear to be actively suicidal, 
but engaged in some other type of suicidal behavior or ideation. 
(4) The suicide risk assessment will include: 
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(A) a mental status exam; 
(B) a review of the youth’s masterfile and medical 
record, as indicated; 
(C) referrals for follow up treatment or further assess­
ment, as indicated; 
(D) a determination of whether to place the youth on 
suicide alert, assignment of an observation level, and designation of 
appropriate precautions; and 
(E) a review of the assessment by the DMHP. 
(5) Whenever possible, suicide risk screenings and assess­
ments will be conducted in a suitable environment, free from distrac­
tions. 
(g) Actions Taken Upon Completion of Suicide Risk Assess­
ment. 
(1) Documentation Requirements. 
(A) Upon completion of a suicide risk assessment, 
the MHP will document the results of the assessment, including any 
changes in the youth’s observation level, on the agency-approved 
form(s). 
(B) If the youth is placed on suicide alert, the MHP will 
ensure that the youth’s name is placed on the facility’s suicide alert list 
and the updated list is distributed to facility staff. 
(2) Notification of Assessment Results. 
(A) If the youth is placed on suicide alert: 
(i) the MHP will immediately notify infirmary staff, 
the youth’s case manager, dorm staff, and the on-duty supervisor of the 
youth’s observation level and any additional instructions. 
(ii) the youth’s case manager will notify the youth’s 
parent/guardian as soon as possible after the youth is placed on suicide 
alert. 
(B) If the youth is not placed on suicide alert, the MHP 
will notify the referring staff and the youth’s case manager that the 
youth was assessed but not placed on suicide alert. 
(3) Assignment of Staff to Monitor Youth. If the youth is 
placed on suicide alert, the on-duty supervisor will assign a specific 
staff member to monitor the youth and carry the suicide observation 
folder. 
(h) Supervision of Youth on Suicide Alert. 
(1) Unless the youth is already placed in a suicide resistant 
room, the on-duty supervisor will coordinate a search of the youth’s 
room or personal area and remove any potentially dangerous items. 
(2) The suicide observation folder must be in the posses­
sion of the monitoring staff member at all times while the youth is on 
suicide alert. 
(A) At no time may the youth possess the suicide ob­
servation folder. 
(B) Each time the youth is transferred to the supervision 
of another staff member, the receiving staff member must take posses­
sion of the folder and document the transfer of supervision in the folder. 
(3) As required by the youth’s assigned suicide observation 
level, the monitoring staff member must: 
(A) maintain direct visual observation of the youth; 
and/or 
(B) document the youth’s status at the required interval. 
(4) For youth assigned to one-to-one or constant observa­
tion, the monitoring staff member must not leave the youth unattended 
or let the youth out of his/her sight. 
(A) When the youth is in the bathroom or shower, the 
monitoring staff must remain within six feet of the youth, and: 
(i) observe at least a portion of the youth’s body (i.e., 
head, feet, or other observable parts excluding genitalia); and/or 
(ii) maintain verbal contact. 
(B) When the youth is engaged in regular programming 
(e.g., education, group counseling, recreation, etc.), the monitoring 
staff will accompany the youth to the activity and remain within the 
required distance (i.e., six or 12 feet). If the youth cannot be main­
tained within the required distance without disrupting the program, 
the MHP must be consulted to consider possible modifications to the 
youth’s supervision plan or scheduled routine to ensure that the youth 
can be appropriately monitored. 
(5) Removal of a youth’s clothing and issuance of suicide-
resistant clothing, as well as cancellation of programming and routine 
privileges, will be avoided whenever possible and only utilized as a last 
resort for periods during which the youth is physically engaging in self-
injurious behavior. Decisions regarding issuance of suicide-resistant 
clothing and restrictions in programming and/or routine privileges may 
only be made by the MHP. 
(6) Unless approved by the DMHP in consultation with the 
facility administrator, youth on suicide alert are not allowed access to 
off-campus activities or non-medical appointments. Decisions regard­
ing off-campus medical appointments will be made by medical staff. 
(i) Treatment and Reassessment of Youth on Suicide Alert. 
(1) An MHP will develop a written treatment plan (or 
revise an existing care plan) that includes treatment goals and specific 
interventions designed to address and reduce suicidal ideation and 
threats, self-injurious behavior, and suicidal threats perceived to be 
based upon attention-seeking or manipulative behavior. The treatment 
plan will describe: 
(A) signs, symptoms, and circumstances under which 
the risk for suicide or other self-injurious behavior is likely to recur; 
(B) how recurrence of suicidal and other self-injurious 
behavior can be avoided; and 
(C) actions both the youth and staff can take if the sui­
cidal and other self-injurious behavior do occur. 
(2) The MHP will consult with the youth’s case manager 
to recommend modifications to the youth’s individual case plan based 
on issues identified in the treatment plan. The MHP will consult with 
direct care staff regarding the youth’s progress. 
(3) While the youth is on suicide alert, the MHP will assess 
the youth at least once every 48 hours, unless the youth is placed on 
one-to-one observation, in which case the MHP will assess the youth 
at least once every 24 hours. 
(4) For each assessment, the MHP will: 
(A) review the contents of the suicide observation 
folder, as well as progress notes from other MHPs as applicable; 
(B) determine whether any changes should be made to 
the youth’s observation level or other precautions, in consultation with 
the DMHP; 
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(C) document any changes in the observation level or 
other safety precautions in the suicide observation folder; and 
(D) document the assessment as a progress note that 
provides a sufficient description of the youth’s emotional status, ob­
served behavior, recommended observation level, justification for de­
cision, and any special instructions for staff. 
(5) Each time a change is made to the youth’s observation 
level or other safety precautions, the MHP will notify direct care staff 
and ensure an updated suicide alert list is distributed to facility staff, 
including infirmary staff. 
(6) During routine meetings between the psychology de­
partment and the psychiatric provider, the DMHP or designee will dis­
cuss information concerning youth on suicide alert with the psychiatric 
provider. 
(j) Protective Custody or Emergency Psychiatric Placement. 
(1) If an MHP, in consultation with the DMHP, determines 
that the youth is a serious and immediate danger to himself/herself 
and cannot be safely managed in the living unit, the MHP may initi­
ate placement in a suicide resistant room by referring the youth to the 
protective custody program in accordance with §97.45 of this title. All 
treatment, re-assessment, and observation requirements established in 
this rule will continue to apply while the youth is assigned to protective 
custody, unless otherwise noted in §97.45 of this title. 
(2) If the DMHP or psychiatric provider determines that 
the youth is in serious and imminent risk of self-injury and cannot be 
safely or appropriately managed in protective custody, the DMHP or 
psychiatric provider may seek emergency psychiatric placement. The 
youth will be placed on one-to-one observation until received at the 
emergency placement. The DMHP or psychiatric provider will seek 
placement in the following order: 
(A) the Corsicana Stabilization Unit, in accordance 
with §87.67 of this title; 
(B) the nearest state hospital, in accordance with §87.69 
of this title; or 
(C) as a last resort and only with the approval of the 
appropriate administrator, a private psychiatric facility in accordance 
with §87.71 of this title. 
(k) Intrasystem Transfer of Youth on Suicide Alert. 
(1) Prior to transferring a youth on suicide alert to another 
high restriction facility: 
(A) within 24 hours prior to transfer, the MHP at the 
sending facility will: 
(i) forward a summary of the youth’s suicidal behav­
ior, assessments, and treatment via email to the DMHP and facility ad­
ministrator or designee at the receiving facility and any transitional fa­
cilities en route to the receiving facility; 
(ii) call the DMHP at the receiving and any transi­
tional facilities to communicate the observation level of the youth and 
any other pertinent information; and 
(iii) notify the health services administrator at the 
sending facility, who will communicate the observation level of the 
youth and any other pertinent information to the receiving facility’s in­
firmary; and 
(B) direct care staff will provide the suicide observation 
folder to the transporting staff. 
(2) An MHP at the receiving facility will: 
(A) as soon as possible, but no later than four hours af­
ter the youth’s arrival, review the transfer summary and meet with the 
youth; 
(B) notify direct care and nursing staff of the youth’s 
suicide observation level prior to assignment of the youth to a dorm/liv­
ing unit; 
(C) place the youth on the facility’s suicide alert list; 
(D) ensure the suicide observation log is provided to the 
staff assigned to monitor the youth; 
(E) consult with the DMHP regarding the plan for treat­
ment and assessment. 
(l) Release or Discharge of Youth on Suicide Alert. 
(1) Prior to releasing or discharging a youth on suicide alert 
to a community placement (medium restriction or home placement), 
the MHP will: 
(A) provide the youth (or parent/guardian if youth is un­
der age 18) with a referral for follow-up care; 
(B) coordinate with appropriate clinical staff to sched­
ule a follow-up appointment; 
(C) identify emergency resources, if needed; and 
(D) notify the youth’s parole officer, as applicable. 
(2) The MHP will forward mental health records to the re­
ceiving mental health provider upon request. 
(m) Reduction of Observation Level and Removal from Sui­
cide Alert. 
(1) The level of observation for a youth on suicide alert 
may be modified or discontinued only after a face-to-face assessment 
by an MHP, in consultation with the DMHP. 
(2) The MHP may reduce the youth’s suicide observation 
level by no more than one level every 24 hours, unless otherwise ap­
proved by the DMHP on a case-by-case basis. 
(3) Only an MHP or the DMHP may authorize removal of 
a youth’s name from the suicide alert list. Only youth on close obser­
vation may be removed from suicide alert. 
(4) The MHP will notify dorm staff and infirmary staff 
when a youth’s observation level is reduced and when a youth is 
removed from suicide alert. Infirmary staff will notify the psychiatric 
provider of all such changes. 
(5) The youth’s case manager will notify the youth’s par­
ent/guardian when the youth is removed from suicide alert. 
(6) Upon removal from suicide alert, the MHP will identify 
in the treatment plan any needed follow-up mental health services. 
(n) Training. 
(1) All staff who have direct contact with youth (including 
security, direct care, nursing, mental health, and education staff) will 
receive initial training in suicide prevention and response during pre-
service training. Training will address topics including, but not limited 
to: 
(A) identifying the warning signs and symptoms of sui­
cidal behavior; 
(B) high risk periods for suicide; 
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(C) juvenile suicide research, to include the demo­
graphic and cultural parameters of suicidal behavior, incidence and 
precipitating factors; 
(D) responding to suicidal and depressed youth; 
(E) communication between correctional and health 
care personnel; 
(F) referral procedures; 
(G) housing, observation, and suicide alert procedures; 
and 
(H) follow-up monitoring of youth who engage in sui­
cidal behavior or ideation. 
(2) All personnel who have direct contact with youth will 
receive annual suicide prevention training. 
(3) Staff designated to conduct suicide screenings receive 
training from an MHP regarding suicide alert policy, suicide indicators, 
and suicide screening. 
(o) Post-Incident Debriefing and Analysis for Completed Sui­
cides and Life-Threatening Attempts. 
(1) The facility administrator or designee will coordinate a 
debriefing with appropriate facility staff as soon as possible after the 
situation has been stabilized, in accordance with agency procedures. 
(2) The chief executive officer or designee may dispatch a 
critical incident support team to provide counseling for youth and staff, 
coordination of facility activities, and assistance with follow-up care. 
(3) The medical director will conduct a morbidity and mor­
tality review in coordination with appropriate clinical staff. 
(4) A cross-divisional central office critical incident review 
committee will convene to examine all relevant information, determine 
if the incident reveals system-wide deficiencies, and recommend im­
provements to agency policies, operational procedures, physical plant, 
and/or training requirements. 
(5) In the event of a suicide, all actions, notifications, and 
reports required under §99.51 of this title will be completed. 
§91.89. Suicide Alert for Medium Restriction Facilities. 
(a) Purpose. The purpose of this rule is to establish procedures 
for suicide prevention by identification, assessment, treatment, and pro­
tection of youth that may be at risk for suicide. 
(b) Applicability. This rule applies to all youth currently as­
signed to placement in medium restriction facilities operated by the 
Texas Youth Commission (TYC). 
(c) Definitions. Definitions pertaining to this rule are under 
§91.87 of this title. For purposes of this rule, the definition of mental 
health professional (MHP) may also include psychiatric providers. 
(d) General Provisions. 
(1) Treatment for youth determined to be at risk for suicide 
will be provided within the least restrictive environment necessary to 
ensure safety. 
(2) Youth determined to be at risk for suicide will partici­
pate in regular programming to the extent possible, as determined by 
an MHP. Only an MHP may make exceptions to the provision of regu­
lar programming, community access, housing placement, or clothing. 
(3) Rescue kits for use in medical emergencies will be 
placed in designated locations within the facility not accessible to 
youth. 
(4) Immediately, not to exceed two hours, TYC staff will 
notify the parent/guardian after a suicide attempt or suicide. 
(e) Intake Screening. 
(1) Upon a youth’s admission to a medium restriction fa­
cility, a trained staff will administer a health screening, which includes 
a review of the youth’s file and questions relating to suicidal ideation 
and behavior. The results of the health screening will be documented 
on the agency-approved form. 
(2) If a youth is identified during the screening as poten­
tially at-risk for suicide: 
(A) the trained staff will immediately notify the facility 
administrator or designee; 
(B) the facility administrator or designee will contact an 
MHP to conduct a suicide risk assessment; and 
(C) the facility administrator or designee will assign a 
suicide observation level. If possible, the administrator will consult 
with an MHP in determining the appropriate level. 
(3) The suicide risk assessment must be completed as soon 
as possible, not to exceed 72 hours. 
(f) Responding to Suicidal Behavior/Ideation. 
(1) If any staff member has reason to believe that a youth 
has demonstrated suicidal behavior or ideation, the employee must: 
(A) for medical emergencies, immediately seek medi­
cal attention; 
(B) verbally engage the youth; 
(C) immediately notify the facility administrator or de­
signee; 
(D) provide constant observation unless the facility ad­
ministrator or designee directs a higher observation level; 
(E) document the notification of the facility administra­
tor or designee in the appropriate shift log; and 
(F) for suicidal behavior, document the incident on an 
incident report. 
(2) Upon notification by a staff member, the facility admin­
istrator or designee will begin a suicide observation log to document 
youth status checks. 
(3) Within one hour after notification, a trained designated 
staff will initiate a suicide risk screening. The trained staff will imme­
diately communicate the results of the screening to the facility admin­
istrator or designee. 
(4) The facility administrator or designee will assign an ob­
servation level, based on the results of the suicide screening. If pos­
sible, the administrator will consult with an MHP in determining the 
appropriate level. 
(A) For youth engaging in suicidal behavior, the admin­
istrator will ensure the youth remains on one-to-one observation until 
an MHP conducts a face-to-face suicide risk assessment. 
(B) For youth engaging in suicidal ideation only, the ad­
ministrator will ensure the youth remains on at least constant observa­
tion until an MHP conducts a face-to-face suicide risk assessment. 
(C) Youth who are waiting for a suicide risk assessment 
are not allowed community access (e.g., community service, employ­
ment, academic attendance) unless TYC staff supervise the youth on at 
least constant observation. 
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(5) The facility administrator or designee will contact an 
MHP to conduct a face-to-face suicide risk assessment. The assessment 
must be completed within: 
(A) four hours if the youth engaged in a suicide attempt; 
or 
(B) as soon as possible, but not to exceed 72 hours, if 
the youth engaged in any other type of suicidal behavior or ideation. 
(6) If the time required for an MHP to conduct a suicide 
risk assessment is exceeded, the youth will be maintained on at least 
constant observation until assessed. If necessary, the facility adminis­
trator or designee may secure emergency psychiatric care to obtain an 
evaluation of the youth. 
(g) Actions Taken Upon Completion of Suicide Risk Assess­
ment. 
(1) Documentation Requirements. Upon completion of a 
suicide risk assessment, the MHP will document the results of the as­
sessment, including any changes in the youth’s observation level. 
(2) Notification of Assessment Results. 
(A) Upon completion of a suicide risk assessment, the 
MHP will communicate the results of the assessment to the facility 
administrator or designee. 
(B) If the youth is placed on suicide alert: 
(i) the facility administrator or designee will imme­
diately notify facility staff of the youth’s placement on suicide alert, the 
youth’s observation level, and any additional instructions; and 
(ii) the youth’s case manager will notify the youth’s 
parent/guardian as soon as possible after the youth is placed on suicide 
alert. 
(C) If the youth is not placed on suicide alert, the facility 
administrator or designee will notify the referring staff that the youth 
was assessed and not placed on suicide alert. 
(3) Assignment of Staff to Monitor Youth. If the youth is 
placed on suicide alert, the facility administrator or designee will as­
sign a specific staff member to monitor the youth and document status 
checks. 
(h) Supervision of Youth on Suicide Alert. 
(1) The facility administrator or designee will coordinate 
a search of the youth’s room and remove any potentially dangerous 
items. 
(2) A suicide observation monitoring sheet must be in the 
possession of the monitoring staff member with direct supervisory re­
sponsibility for the youth at all times while the youth is on suicide alert. 
(A) At no time may the youth possess the suicide ob­
servation sheet. 
(B) Each time the youth is transferred to the supervision 
of another staff member, the receiving staff member must take posses­
sion of the observation sheet and document the transfer of supervision. 
(3) As required by the youth’s assigned suicide observation 
level, the monitoring staff member must: 
(A) maintain direct visual observation of the youth; 
and/or 
(B) document the youth’s status at the required interval. 
(4) For youth assigned to one-to-one or constant observa­
tion, the monitoring staff member must not leave the youth unattended 
or let the youth out of his/her sight. When the youth is in the bath­
room or shower, the monitoring staff must remain within six feet of the 
youth, and: 
(A) observe at least a portion of the youth’s body (i.e., 
head, feet, or other observable parts excluding genitalia); and/or 
(B) maintain verbal contact. 
(5) Unless approved by the MHP in consultation with the 
facility administrator, youth on suicide alert are not allowed access to 
off-site activities or appointments. In such cases, the youth must be 
supervised on at least constant observation. 
(i) Treatment and Reassessment of Youth on Suicide Alert. 
(1) An MHP will prepare a written treatment plan for each 
youth on suicide alert, updating or revising the plan as necessary. The 
treatment plan will include: 
(A) identification of the crisis stabilization issues to be 
addressed in ongoing assessment sessions; 
(B) a plan of action to address these issues; and 
(C) the degree of community restriction necessary to 
provide for the youth’s safety. 
(2) The MHP will consult with facility staff to recommend 
modifications to the youth’s individual case plan based on issues iden­
tified in the treatment plan. 
(3) While the youth is on suicide alert, the MHP will re­
assess the youth as needed, but at least once every five calendar days. 
(4) During each assessment, the MHP will: 
(A) review relevant suicide alert documentation and in­
formation; 
(B) determine whether any changes should be made to 
the youth’s observation level or other precautions; and 
(C) document any changes in the observation level, 
community restrictions, or other safety precautions. 
(5) Each time a change is made to the youth’s observation 
level or other safety precautions, the facility administrator or designee 
will ensure the changes are documented and facility staff are notified. 
(6) If the youth is receiving psychiatric services, the facility 
administrator or designee will ensure the psychiatric provider is noti­
fied of the youth’s placement on suicide alert and any relevant informa­
tion concerning the youth’s treatment and supervision while on suicide 
alert. 
(j) Youth Who Cannot Be Safely Managed in Current Place­
ment. 
(1) If the facility administrator or an MHP determines that 
a youth cannot be safely managed within the structure of the current 
placement due to behavior that indicates imminent risk of serious self-
injury, the facility administrator or designee will: 
(A) ensure one-to-one observation for the youth until an 
emergency psychiatric placement is obtained; 
(B) obtain emergency placement at the Corsicana Sta­
bilization Unit (CSU) or, if the CSU is not able to receive the youth, 
placement in a local state hospital, or as a last resort, a private psy­
chiatric facility. For youth not on parole status, the administrator may 
seek temporary admission to protective custody in a high restriction 
TYC facility pending emergency psychiatric placement if none of the 
above placements are immediately available; and 
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(C) maintain communication with staff at the emer­
gency placement to obtain current mental status information and assess 
the length and suitability of the current placement. If the emergency 
placement exceeds five days, the administrator will initiate alternate 
placement in a more secure facility. 
(2) For youth maintained on constant and/or one-to-one ob­
servation longer than seven days in a medium restriction facility, the 
facility administrator or designee will pursue an alternative placement 
with longer-term stabilization, clinical resources, and increased super­
vision where the youth may be safely managed. 
(k) Reduction of Observation Level and Removal from Sui­
cide Alert. 
(1) The level of observation for a youth on suicide alert 
may be modified or discontinued only after a face-to-face assessment 
by an MHP. 
(2) The facility administrator or designee will notify facil­
ity staff when a youth’s observation level is reduced and when a youth 
is removed from suicide alert. Designated facility staff will notify the 
psychiatric provider of all such changes. 
(3) The youth’s case manager will notify the youth’s par­
ent/guardian when the youth is removed from suicide alert. 
(l) Release or Discharge of Youth on Suicide Alert. Prior to 
releasing or discharging a youth on suicide alert to a community place­
ment (another non-secure placement or home placement), the MHP, in 
coordination with the youth’s case manager, will: 
(1) provide the youth (or parent/guardian if youth is under 
age 18) with a referral for follow-up care; 
(2) coordinate with appropriate clinical staff to schedule a 
follow-up appointment; 
(3) identify emergency resources, if needed; and 
(4) forward mental health records to the receiving mental 
health provider upon request. 
(m) Training. 
(1) All direct care staff will receive initial training in sui­
cide prevention and response during pre-service training, as well as 
annual updates during in-service training. Training will address topics 
including, but not limited to: 
(A) identifying the warning signs and symptoms of sui­
cidal behavior; 
(B) high risk periods for suicide; 
(C) juvenile suicide research, to include the demo­
graphic and cultural parameters of suicidal behavior, incidence and 
precipitating factors; 
(D) responding to suicidal and depressed youth; 
(E) communication between correctional and health 
care personnel; 
(F) referral procedures; 
(G) housing, observation, and suicide alert procedures; 
and 
(H) follow-up monitoring of youth who engage in sui­
cidal behavior or ideation. 
(2) Staff designated to conduct suicide screenings receive 
training from an MHP regarding suicide alert policy, suicide indicators, 
and suicide screening. 
(n) Post-Incident Debriefing and Analysis for Completed Sui­
cides and Life-Threatening Attempts. 
(1) The facility administrator or designee will coordinate a 
debriefing with appropriate facility staff as soon as possible after the 
situation has been stabilized, in accordance with agency procedures. 
(2) The chief executive officer or designee may dispatch a 
critical incident support team to provide counseling for youth and staff, 
coordination of facility activities, and assistance with follow-up care. 
(3) The medical director will conduct a morbidity and mor­
tality review in coordination with appropriate clinical staff. 
(4) A cross-divisional central office critical incident review 
committee will convene to examine all relevant information, determine 
if the incident reveals system-wide deficiencies, and recommend im­
provements to agency policies, operational procedures, physical plant, 
and/or training requirements. 
(5) In the event of a suicide, all actions, notifications, and 
reports required under §99.51 of this title will be completed. 
§91.90. Suicide Prevention for Parole. 
(a) Purpose. The purpose of this rule is to establish procedures 
for the protection of youth that may be at risk for suicide within the 
community while on parole. 
(b) Applicability. This rule applies to all youth under the ju­
risdiction of the Texas Youth Commission (TYC) who are assigned to 
parole in the community. 
(c) Definitions. Definitions pertaining to this rule are under 
§91.87 of this title. 
(d) General Provisions. 
(1) Any staff member who observes a youth engaging in 
suicidal behavior or ideation must immediately respond in a manner 
that protects youth safety. 
(2) If a staff member observes or becomes aware of a youth 
engaging in suicidal ideation, the staff member will: 
(A) immediately ensure that the youth’s parent/legal 
guardian and parole officer have been notified of the youth’s behavior; 
and 
(B) provide community resource information regarding 
where a mental health professional may be consulted. 
(3) If a staff member observes or becomes aware of a youth 
engaging in suicidal behavior, the staff member will: 
(A) immediately ensure that local law enforcement and 
the youth’s parent/legal guardian and parole officer have been notified 
of the youth’s behavior; 
(B) provide community resource information regarding 
where a mental health professional may be consulted; and 
(C) if the staff member determines, in consultation with 
the appropriate administrator, that the youth is in imminent danger of 
serious self-injury and is not receiving adequate treatment and supervi­
sion in the community, refer the youth for emergency psychiatric place­
ment in accordance with §87.71 of this title. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903854 
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♦ ♦ ♦ ♦ ♦ ♦ 
Cheryln K. Townsend 
Executive Commissioner 
Texas Youth Commission 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 424-6014 
CHAPTER 97. SECURITY AND CONTROL 
SUBCHAPTER A. SECURITY AND CONTROL 
The Texas Youth Commission (the commission) proposes the 
repeal of §97.45 (concerning protective custody) and simultane­
ously proposes new §97.45 (concerning protective custody for 
youth at risk of self-harm). 
The repeal of §97.45 will allow for a new rule to be published in 
its place. 
New §97.45 will  provide for  a protective  custody program for the 
temporary placement of youth who, as determined by a mental 
health professional, are at risk of serious harm to themselves. 
Robin McKeever, Director of Administrative Services, has deter­
mined that for the first five-year period the section is in effect, 
there are no anticipated significant fiscal implications for state 
or local government as a result of enforcing or administering the 
section. 
Dianne Gadow, Director of Treatment and Support, has deter­
mined that for each year of the first five years the section is in 
effect, the public benefit anticipated as a result of enforcing the 
section will be enhanced safety of youth through increased con­
trols and oversight of placing youth in protective custody for risk 
of self-harm. 
There will be no effect on small businesses or micro-businesses. 
There is no anticipated economic cost to persons who are re­
quired to comply with the rule as proposed. No private real prop­
erty rights are affected by adoption of this rule. 
Comments on the proposal may be submitted within 30 days of 
the publication of this notice to Steve Roman, Policy Coordinator, 
Texas Youth Commission, P.O. Box 4260, Austin, Texas 78765, 
or email to steve.roman@tyc.state.tx.us. 
37 TAC §97.45 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Youth Commission or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 
The repealed rule is proposed under Human Resources Code 
§61.034, which provides the commission with the authority to 
make rules appropriate to the proper accomplishment of its func­
tions. 
The proposed repeal implements Human Resources Code 
§61.034. 
§97.45. Protective Custody. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903851 
Cheryln K. Townsend 
Executive Commissioner 
Texas Youth Commission 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 424-6014 
37 TAC §97.45 
The new rule is proposed under Human Resources Code 
§61.075, which provides the commission with the authority 
to order a committed child’s confinement under conditions it 
believes best designed for the child’s welfare and the interests 
of the public. 
The proposed rule implements the  Human Resources Code, 
§61.034. 
§97.45. Protective Custody for Youth at Risk of Self-Harm. 
(a) Purpose. The purpose of this rule is to provide for a pro­
tective custody program for the temporary placement of youth who are 
determined to be at risk of serious harm to themselves. 
(b) Applicability. This rule only applies to high restriction fa­
cilities operated by TYC. 
(c) Definitions. Definitions pertaining to this rule are under 
§91.87 of this title. 
(d) General Provisions. 
(1) The protective custody program is administered in the 
security unit. All standard security unit service delivery and program­
ming requirements as set forth in §97.40 of this title, unless otherwise 
noted herein, will be observed while the youth is in the security unit. 
(2) Placement of youth in protective custody will be used 
only as a last resort when a mental health professional (MHP) deter­
mines that the youth cannot be safely managed in his/her assigned liv­
ing unit and no appropriate less restrictive placements are immediately 
available. Protective custody will be used only as a temporary place­
ment until the youth can be safely returned to his/her assigned living 
unit or another appropriate housing or facility assignment can be ar­
ranged. 
(3) Youth in protective custody will be monitored, as­
sessed, and treated in accordance with procedures set forth in §91.88 
of this title for youth on suicide alert, unless otherwise noted herein. 
(e) Referral for Placement in Protective Custody. 
(1) Only an MHP may authorize the referral of a youth to 
the security unit for possible placement in protective custody. The re­
ferral may be made only: 
(A) after a trained designated staff member completes 
a suicide risk screening, as described in §91.88 of this title; 
(B) after the MHP has consulted with the staff member 
concerning the results of the screening; and 
(C) if the MHP determines that the youth is in immi­
nent risk of serious self-injury and cannot be safely managed in his/her 
assigned living unit. 
(2) The youth may be held in the security unit on referral 
for up to four hours, pending the completion of a face-to-face suicide 
risk assessment by an MHP. 
(3) Once referred to the security unit, the youth will be 
placed on one-to-one observation until assessed by the MHP. Doors 
will not be locked while the youth is awaiting the suicide risk assess-
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ment, unless the youth presents an imminent danger to staff due to ag­
gressive behavior. In such cases, doors may be locked in accordance 
with subsection (g)(2) of this section. 
(4) The youth’s suicide observation folder will be trans­
ferred to the security staff who will continue documenting the youth’s 
status at the required interval. 
(f) Admission Criteria. Only an MHP, in consultation with the 
facility’s designated mental health professional (DMHP), may admit a 
youth to protective custody due to suicide risk. A youth may be placed 
in protective custody only if the MHP has conducted a face-to-face 
suicide risk assessment as described in §91.88 of this title, and the MHP 
has determined that: 
(1) based on the youth’s actions, statements, or mental 
status, the youth is a serious and immediate physical danger to him­
self/herself; and 
(2) confinement in the security unit is necessary to protect 
the youth from self-harm, and there is no less restrictive setting that 
provides the necessary level of security and staff supervision. 
(g) Program Requirements. 
(1) Youth will be placed in suicide resistant rooms. Except 
for youth assigned to one-to-one observation, individual room doors 
will remain locked. 
(2) For youth assigned to one-to-one observation, individ­
ual room doors will remain unlocked, except when a youth presents an 
imminent danger to staff due to aggressive behavior. In such cases, the 
youth’s room door may be locked provided that the MHP determines 
(in consultation with the DMHP) that locking the door is necessary to 
manage the youth’s aggressive behavior and still allows adequate su­
pervision to ensure the youth’s safety. 
(3) In accordance with requirements established under 
§91.88 of this title, the MHP will develop an individualized treatment 
plan that identifies crisis stabilization issues to be addressed and 
includes a plan of action to address the issues. 
(4) The MHP will conduct a face-to-face assessment of the 
youth at least once every 24 hours while the youth is admitted to the 
protective custody program. As part of the assessment, the MHP will 
determine if the youth continues to be a serious and immediate physical 
danger to himself/herself and if continued confinement is necessary to 
prevent self-harm. 
(5) At least once every 48 hours following the youth’s ad­
mission into protective custody, the DMHP will review the documenta­
tion relating to protective custody, including the youth’s treatment plan 
and any other documentation relating to the youth’s stay in protective 
custody. 
(6) A youth may not remain in the protective custody pro­
gram for more than five calendar days without written approval from 
the division director over treatment programming or designee. Such 
approval must be obtained for every 24-hour period thereafter. 
(h) Review of Admission and Extensions. The director of se­
curity or designee will review each admission and 24-hour extension 
decision within one workday to determine if policy and procedure were 
followed.              
policy, the director of security or designee will: 
(1) immediately notify the facility administrator or duty of
ficer; 
(2) unless otherwise instructed by the facility administrator 
or duty officer, return the youth to the general population; and 
If it is determined that a youth is being held in violation of
­
(3) ensure the youth remains on one-to-one observation un­
til an MHP conducts a face-to-face suicide risk assessment. 
(i) Release Criteria. The youth will be released from protec­
tive custody when: 
(1) an MHP, in consultation with the DMHP, determines 
the youth may return to the general population with appropriate super­
vision and monitoring; 
(2) an MHP, in consultation with the DMHP, determines 
that the youth meets criteria for transfer to a facility providing spe­
cialized mental health treatment, the Corsicana Stabilization Unit, or a 
psychiatric hospital; 
(3) the division director over treatment programming or de­
signee disapproves an extension request; or 
(4) a review of the admission or extension in protective 
custody reveals that the youth is being held in violation of policy. 
(j) Appeals. The youth may appeal his/her placement in pro­
tective custody to the facility administrator or designee. The facility 
administrator or designee will consult with the DMHP when review­
ing the appeal. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903852 
Cheryln K. Townsend 
Executive Commissioner 
Texas Youth Commission 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 424-6014 
♦ ♦ ♦ 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 
PART 12. TEXAS BOARD OF 
OCCUPATIONAL THERAPY 
EXAMINERS 
CHAPTER 370. LICENSE RENEWAL 
40 TAC §370.2 
The Texas Board of Occupational Therapy Examiners proposes 
an amendment to §370.2, concerning Late Renewal. The 
amendment will add methods for returning to licensure for late 
renewal and restoration of a Texas license to reflect changes 
made to the OT Practice Act regarding late renewal and restora­
tion during the 81st legislative session. 
John P. Maline, Executive Director of the Executive Council of 
Physical Therapy and Occupational Therapy Examiners, has de­
termined that for the first five-year period the rule is in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the rule. 
Mr. Maline also has determined that for each year of the first 
five years the rule is in effect the public benefit anticipated as 
a result of enforcing the rule will be an easier, more equitable 
way for former licenses to return to practice in Texas, as well as 
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more choices for former licensees who remained in Texas. There 
will be no effect on small businesses. There are no anticipated 
economic costs to persons who are required to comply with the  
rule as proposed. 
Comments on the proposed rule may be submitted to Au­
gusta Gelfand, OT Coordinator, Texas Board of Occupational 
Therapy Examiners, 333 Guadalupe Street, Suite 2-510, 
Austin, Texas, 78701, (512) 305-6900, or through email: au­
gusta.gelfand@mail.capnet.state.tx.us. 
The amendment is proposed under the Occupational Therapy 
Practice Act, Title 3, Subchapter H, Chapter 454, Occupations 
Code, which provides the Texas Board of Occupational Therapy 
Examiners with the authority to adopt rules consistent with this 
Act to carry out its duties in administering this Act. 
Title 3, Subchapter H, Chapter 454 of the Occupations Code is 
affected by this amended section. 
§370.2. Late Renewal. 
(a) (No change.) 
(b) If the license has been expired for longer than one year 
the person may not renew the license. To obtain a new license, the 
applicant must retake and pass the national examination and comply 
with the requirements and procedure for obtaining an original license 
set by Chapter 364 of this title (relating to Requirements for Licensure). 
(1) If the person’s Texas license has been expired two years 
or less, the person shall: 
(A) make application for licensure to the board on a 
form prescribed by the board, which includes a recent passport type 
photo; 
(B) pass the board jurisprudence examination; 
(C) submit copies of the completed continuing educa­
tion showing 45 hours of continuing education as per Chapter 367 of 
this title (relating to Continuing Education), with a minimum of 30 
hours in Type 2; 
(D) pay the restoration fee; and 
(E) complete all requirements for licensure within one 
year from the date of the application. 
(2) Or; if the person’s Texas license has been expired four 
years or less, the person shall: 
(A) retake the NBCOT examination for "licensure pur­
poses only" and have a score report sent to the board; or 
(B) complete a re-entry certificate program through an 
Accredited Council for Occupational Therapy Education (ACOTE) ac­
credited college or university, which includes instruction and fieldwork 
supervision, with a certificate sent to the board; or 
(C) obtain an advanced occupational therapy degree, 
with a official transcript sent to the board; 
(D) make application for licensure to the board on a 
form prescribed by the board, which includes a recent passport type 
photo; 
(E) pass the board jurisprudence examination; 
(F) pay the restoration fee; 
(G) submit an official transcript; 
(H) complete all requirements for licensure within one 
year from the date of the application. 
(c) Restoration: Persons holding a license in another state, pre­
viously licensed in Texas: 
(1) The board may issue a license to a person who was li­
censed in Texas, moved to another state, is currently licensed in the 
other state, and has not had a license that was granted by any other state 
suspended, revoked, canceled, surrendered or otherwise restricted for 
any reason [has been engaged in the practice of occupational therapy in 
the other state for the two years preceding the application] if the person 
meets the following requirements: 
(A) make application for licensure to the board on a 
form prescribed by the board which includes a recent passport type 
photo; 
(B) submits to the board verification of the current and 
expired license(s) in good standing from the other state(s) since leaving 
Texas; 
[(C) submits the board form documenting continuous 
employment in occupational therapy in another state for the two years 
preceding the application;] 
(C) [(D)] passes the jurisprudence exam; 
(D) [(E)] pays the board approved fee; and 
(E) complete all requirements for licensure within one 
year from the date of the application. 
(2) The license shall expire at the last day of the month 
of the licensee’s birth. The duration shall be at least two years, and 
licensees shall obtain the continuing education as per Chapter 367 of 
this title [(relating to Continuing Education)]. 
(d) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903816 
John P. Maline 
Executive Director 
Texas Board of Occupational Therapy Examiners 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 305-6900 
TITLE 43. TRANSPORTATION 
PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 
CHAPTER 1. MANAGEMENT 
The Texas Department of Transportation (department) proposes 
amendments to §1.2, Texas Department of Transportation, and 
§1.4, Public Access to Commission Meetings, all concerning 
management of the department. 
EXPLANATION OF PROPOSED AMENDMENTS 
The legislature’s enactment of S.B. 970, 81st Legislature, Reg­
ular Session, 2009, and the commission’s adoption of a region­
alization plan for the department require changes to rules of the 
Texas Transportation Commission (commission) relating to the 
management of the department. 
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Amendments to §1.2, Texas Department of Transportation, 
change the qualifications of the executive director of the depart­
ment contained in subsection (a)(1) to conform to the changes 
made by S.B. 970, which removed the requirements that the 
executive director be a registered professional engineer and 
be skilled in construction and maintenance and added the 
requirement of organizational management skills. 
The amendments to §1.2 also add  new subsection (e),  which  
recognizes the consolidation of the operational and project de­
velopment functions of the department’s districts into four re­
gional support centers. The creation of the regional support cen­
ters is a part of the implementation of the regionalization plan 
approved by the commission during its March 26, 2009 meet­
ing, Minute Order 111738. The amendments redesignate exist­
ing subsection (e) as subsection (f). 
Amendments to §1.4(f), Notice, clarify that notice of commission 
meetings are filed with the Secretary of State rather than with 
the Texas Register. The Secretary of State currently publishes 
open meeting notices on the Secretary’s website rather than in 
the Texas Register. 
FISCAL NOTE 
James Bass, Chief Financial Officer, has determined that for 
each of the first five years the amendments as proposed are in 
effect, there will be no fiscal implications for state or local govern­
ments as a result of enforcing or administering the amendments. 
Bob Jackson, General Counsel, has certified that there will be 
no significant impact on local economies or overall employment 
as a result of enforcing or administering the amendments. 
PUBLIC BENEFIT AND COST 
Mr. Jackson has also determined that for each year of the first 
five years the sections are in effect, the public benefit anticipated 
as a result of enforcing or administering the amendments will be 
that the current practices and statutory requirements are accu­
rately reflected in the  rules of the commission. There are no 
anticipated economic costs for persons required to comply with 
the sections as proposed. There will be no adverse economic 
effect on small businesses. 
SUBMITTAL OF COMMENTS 
Written comments on the proposed amendments to §1.2 and 
§1.4 may be submitted to Bob Jackson, General Counsel, Texas 
Department of Transportation, 125 East 11th Street, Austin, 
Texas 78701-2483. The deadline for receipt of comments is 
5:00 p.m. on October 12, 2009. 
SUBCHAPTER A. ORGANIZATION AND 
RESPONSIBILITIES 
43 TAC §1.2 
STATUTORY AUTHORITY 
The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, §201.101 and §201.301(a). 
§1.2. Texas Department of Transportation. 
(a) Executive director. 
(1) The commission will elect an executive director for the 
department who shall be [a registered professional engineer in the State 
of Texas experienced and] skilled in transportation planning[,] and de­
velopment[, construction,] and  in organizational management [main­
tenance]. The executive director, as the chief executive officer of the 
department, is authorized to administer the day-to-day operations of 
the department. The executive director may hold that position until re­
moved by the commission. 
(2) - (4) (No change.) 
(b) - (d) (No change.) 
(e) Regional Support Centers. The department has four re­
gional support centers, which provide operational and project devel­
opment support functions to the districts. The regional support centers 
are located in Fort Worth, Houston, San Antonio, and Lubbock. 
(f) [(e)] The Automobile Burglary and Theft Prevention Au­
thority. The Automobile Burglary and Theft Prevention Authority (au­
thority) is an independent authority within the department. The author­
ity undertakes a variety of programs designed to reduce thefts of motor 
vehicles. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Department of Transportation 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 463-8683 
SUBCHAPTER B. PUBLIC MEETINGS AND 
HEARINGS 
43 TAC §1.4 
STATUTORY AUTHORITY 
The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
with the authority to establish rules for the conduct of the work 
of the department. 
CROSS REFERENCE TO STATUTE 
Transportation Code, §201.101 and §201.301(a). 
§1.4. Public Access to Commission Meetings. 
(a) - (e) (No change.) 
(f) Notice. For each commission meeting an agenda will be 
filed with the  Office of the Secretary of State [Texas Register] in  accor­
dance with the requirements of the Open Meetings Act, Government 
Code, Chapter 551. 
(g) - (h) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903803 
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Bob Jackson 
General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 463-8683 
SUBCHAPTER F. ADVISORY COMMITTEES 
43 TAC §§1.82, 1.84, 1.85 
The Texas Department of Transportation (department) proposes 
amendments to §1.82, Statutory Advisory Committee Opera­
tions and Procedures, §1.84, Statutory Advisory Committees, 
and §1.85, Department Advisory Committees, all concerning 
department advisory committees. The amendments to §§1.82, 
1.84, and 1.85 are proposed in conjunction with amendments to 
§24.13, relating to corridor planning and development. 
EXPLANATION OF PROPOSED AMENDMENTS 
The proposed amendments are the result of procedural changes 
by the Secretary of State relating to the publication of meeting 
notices, the Texas Transportation Commission’s (commission) 
review of the need to continue the existence of the commission’s 
advisory committees, and changes made by House Bill (H.B.) 
2219, 81st Legislature, Regular Session, 2009, concerning the 
Public Transportation Advisory Committee. 
Amendments to §1.82, Statutory Advisory Committee Opera­
tions and Procedures, subsection (c)(1), require that notice of 
advisory committee meetings be filed with the Secretary of State 
for publication on the Secretary’s Internet website rather than 
having the notice published in the Texas Register. This change 
complies with the Secretary of State’s current practice of pub­
lishing open meeting notices on the Secretary’s website rather 
than in the Texas Register. 
Amendments to §1.82(i) revise the sunset dates of commission 
advisory committees that are created by statute. Section 1.82 
currently provides that each statutory advisory committee is 
abolished December 31, 2009. This sunset date was estab­
lished under Government Code, §2110.008, which authorizes 
a state agency to establish by rule a date on which advisory 
committees will automatically be abolished unless continued. 
The commission determines that the continued existence of its 
statutory advisory committees are necessary for improved com­
munication between the department and the public. Therefore, 
§1.82(i) is amended to revise the sunset date to December 31, 
2011. 
Amendments to §1.84, Statutory Advisory Committees, sub­
section (b)(2), remove the provisions relating to the terms and 
removal of the members of the Public Transportation Advisory 
Committee. H.B. 2219, made several changes relating to the 
Public Transportation Advisory Committee, including the selec­
tion of members of the committee by the governor, lieutenant 
governor, and speaker of the house rather than by the commis­
sion. Under H.B. 2219 members of the committee no longer 
serve fixed terms and may be removed only by the appointing 
officer. 
Amendments to §1.85, Department Advisory Committees, revise 
the sunset date of advisory committees created by the commis­
sion. Section 1.85 provides for the creation and operating pro­
cedures of advisory committees of the commission that are not 
created by statute. Subsection (c) currently provides that each 
advisory committee created under §1.85 is abolished December 
31, 2009. This sunset date was established in accordance with 
Government Code, §2110.008. The commission determines that 
each existing advisory committee created under §1.85 is neces­
sary for improved communication between the department and 
the public. Therefore, §1.85(c) is amended to revise the sunset 
date to December 31, 2011. 
FISCAL NOTE 
James Bass, Chief Financial Officer, has determined that for 
each of the first five years the amendments as proposed are in 
effect, there will be no fiscal implications for state or local govern­
ments as a result of enforcing or administering the amendments. 
Bob Jackson, General Counsel, has certified that there will be 
no significant impact on local economies or overall employment 
as a result of enforcing or administering the amendments. 
PUBLIC BENEFIT AND COST 
Mr. Jackson has also determined that for each year of the first 
five years the sections are in effect, the public benefit anticipated 
as a result of enforcing or administering the amendments will 
be that continuation of the committees will result in improved 
communication between the department and the public and that 
the current practices and statutory requirements are accurately 
reflected in the rules of the commission. There are no anticipated 
economic costs for persons required to comply with the sections 
as proposed. There will be no adverse economic effect on small 
businesses. 
SUBMITTAL OF COMMENTS 
Written comments on the proposed amendments to §§1.82, 
1.84, and 1.85 may be submitted to Bob Jackson, General 
Counsel, Texas Department of Transportation, 125 East 11th 
Street, Austin, Texas 78701-2483. The deadline for receipt of 
comments is 5:00 p.m. on October 12, 2009. 
STATUTORY AUTHORITY 
The amendments are proposed under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department. 
CROSS REFERENCE TO STATUTE 
Government Code, §551.048, Government Code, Chapter 2110, 
and Transportation Code, §455.004. 
§1.82. Statutory Advisory Committee Operations and Procedures. 
(a) Applicability. This section applies to statutory advisory 
committees and governs the operation of statutory advisory commit­
tees unless it is superceded by a specific provision in §1.84 of this sub­
chapter (relating to Statutory Advisory Committees). 
(b) (No change.) 
(c) Meetings. 
(1) Meeting requirements. The office designated for an ad­
visory committee under subsection (f) of this section shall submit to 
the Office of the Secretary of State [publish] notice of a meeting of 
the advisory committee [in the Texas Register] at least 10 days before 
the date of the meeting. The notice must provide the date, time, place, 
and subject of the meeting. A meeting of an advisory committee must 
be open to the public. An advisory committee will follow the agenda 
set for each meeting under paragraph (2) of this subsection. Filing of 
notice of meetings with the Office of the Secretary of State shall be co­
ordinated through the department’s Office of General Counsel. 
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(2) - (7) (No change.) 
(d) - (h) (No change.) 
(i) Duration. Except as otherwise specified in this subchap­
ter, each statutory advisory committee is abolished December 31, 2011 
[2009], unless the commission amends its rules to provide for a differ­
ent date. 
§1.84. Statutory Advisory Committees. 
(a) Aviation Advisory Committee. 
(1) - (4) (No change.) 
(5) Rulemaking. Section 1.83 of this subchapter (relating 
to Rulemaking) does not apply to the Aviation Advisory Committee. 
(b) Public Transportation Advisory Committee. 
(1) (No change.) 
(2) Membership. Members of the Public Transportation 
Advisory Committee shall be appointed and shall serve pursuant to 
Transportation Code, §455.004. [Members will be appointed for stag­
gered three-year terms unless removed sooner at the discretion of the 
commission.] 
(3) (No change.) 
(4) Meetings. The committee shall meet as requested by 
the commission or the office designated under §1.82(f) of this subchap­
ter (relating to Statutory Advisory Committee Operations and Proce­
dures). 
(5) (No change.) 
(c) - (d) (No change.) 
§1.85. Department Advisory Committees. 
(a) - (b) (No change.) 
(c) Duration. Except as otherwise specified in this section, a 
committee created under this section is abolished December 31, 2011 
[2009], unless the commission amends its rules to provide for a differ­
ent date. 
(d) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Department of Transportation 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 463-8683 
CHAPTER 17. VEHICLE TITLES AND 
REGISTRATION 
SUBCHAPTER B. MOTOR VEHICLE 
REGISTRATION 
43 TAC §17.40 
The Texas Department of Transportation (department) proposes 
amendments to §17.40, concerning Marketing of Specialty Li­
cense Plates through a Private Vendor. 
EXPLANATION OF PROPOSED AMENDMENTS 
The proposed amendments are necessary to update existing 
rules regarding specialty license plates that will be marketed by 
the department’s new private vendor. The joint venture of Etech, 
Inc., and Pinnacle Technical Resources, Inc., was competitively 
awarded a five-year contract on August 3, 2009. 
The bid by Etech, Inc., and Pinnacle Technical Resources, Inc., 
included a proposal to increase the array of specialty license 
plate designs available to the general public and to generate ad­
ditional revenue for the state by creating new types of specialty 
plates, classified as "Freedom license plates," "Background only 
license plates," and "Vendor souvenir license plates." Fees for 
these new plate categories must be established by rule. 
Senate Bill 1616, 81st Legislature, Regular Session, 2009 re­
pealed Transportation Code, §504.101 authorizing the depart­
ment to issue personalized non-specialty license plates. Under 
the new law, only specialty license plates will be eligible for per­
sonalization. The proposed amendments do not alter the fee for 
a personalized specialty plate issued by the department. The 
fees for "Custom license plates," "T-Plates (Premium) license 
plates," formerly referred to as "Premium license plates," and 
"Luxury license plates," which provide for personalization, are 
being reduced by these amendments. The reduction of fees is a 
result of the selection of the new specialty license plate vendor. 
Amendments to §17.40(e) make minor technical corrections. 
The amendment to §17.40(e)(2) replaces "designee" for "de­
signees" as the executive director is only authorized to designate 
one person to make the final decision on the specialty license 
plate application. The amendment to §17.40(e)(3) corrects the 
reference to the vendor to clarify that it is the vendor that is 
responsible to the department for the specialty license plate 
start up fee. 
Section 17.40(h) is amended to revise the fees for "T-Plates 
(Premium) license plates," and "Luxury license plates," amend 
the fees and add a new type of license plate under "Custom 
license plates," and add paragraphs establishing new ven­
dor specialty license plate types: "Freedom license plates," 
"Background only license plates," and "Vendor souvenir license 
plates." The amendments replace the term "customized" with 
the term "personalized" to be consistent with the statutory termi­
nology in Transportation Code, §§504.003, 504.102, 504.851, 
and 504.853 indicating specific alpha and numeric patterns. 
"Custom license plates," "T-Plates (Premium) license plates," 
and "Luxury license plates," and the new "Freedom license 
plates," and "Vendor souvenir license plates" may be person­
alized with a unique alphanumeric pattern. "Custom license 
plates" may be personalized with either three alpha and two 
or three numeric characters or two or three numeric and three 
alpha characters or with up to six alphanumeric characters on 
a generic white background license plate. "T-Plates (Premium) 
license plates" will be made available to coincide with extraor­
dinary events of public interest and may be personalized with 
up to seven alphanumeric characters. "Luxury license plates" 
may be personalized with up to six alphanumeric characters. 
"Freedom license plates"  may be personalized with up  to seven  
alphanumeric characters. "Vendor souvenir license plates" may 
be personalized with up to twenty-four alphanumeric characters. 
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"Custom license plates," "T-Plates (Premium) license plates," 
"Luxury license plates," "Freedom license plates," and "Back­
ground only license plates" will be available for the following ve­
hicle registration classes: passenger car less than or equal to 
6,000 pounds; passenger car or motor home more than 6,000 
pounds; light truck less than or equal to one ton; truck more than 
one ton; trailer; travel trailer; motorcycle; private bus less than or 
equal to 6,000 pounds; and private bus more than 6,000 pounds. 
"Vendor souvenir license plates" are replica plates and are not 
eligible for display on a registered vehicle. 
The proposed fees reflect the vendor’s recommendation. The 
fee structure developed by the vendor will enable the department 
to recoup costs associated with implementation of the program, 
compensate the vendor for start up costs and the risk incurred 
by this venture, and allow the vendor to make a profit if enough 
vendor-marketed plates are purchased. 
The amendments to §17.40(h)(1) propose a fee for "Custom li­
cense plates" of $85 for one year, $225 for five years, and $325 
for ten years. This represents a reduction in the fee of $10 for 
the one year plates and $70 for the five and ten year plates. The 
amendment also expands the types of plates offered under this 
category. Section 17.40(h)(1) now allows for the issuance of a 
generic license plate with a white background and the Texas sil­
houette to be personalized with up  to six  alphanumeric charac­
ters. The proposed fee for "T-Plates (Premium) license plates" 
under §17.40(h)(2) is $95 for one year, $395 for five years, and 
$495 for ten years. This is a reduction of $100 for each of 
these plates. The proposed fee for "Luxury license plates" un­
der §17.40(h)(3) is $195 for one year, $495 for five years, and 
$595 for ten years. This is a reduction of $200 for each of these 
plates. 
The new language in §17.40(h)(4) creates the "Freedom license 
plates" category and sets the fees at $395 for one year, $695 
for five years, and $795 for ten years. The new language in 
§17.40(h)(5) creates the "Background only license plates" cate­
gory and sets the fees at $55 for one year, $195 for five years, 
and $295 for ten years. New §17.40(h)(6) establishes a "Vendor 
souvenir license plates" category and sets the fee at $40. 
Section 17.40(n) is amended to reduce the fee for each restyled 
plate to $55  for all categories. This represents a reduction in the 
fee of $40 for custom plates, $70 for premium plates, and $95 
for luxury plates and is a result of the selection of a new specialty 
plate vendor. 
FISCAL NOTE 
James Bass, Chief Financial Officer, has determined that for 
each of the first five years the amendments as proposed are in 
effect, there will be fiscal implications for state government as a 
result of enforcing or administering the amendments. The ven­
dor will be selling the existing three categories of plates at the 
new price points as well as the new categories of plates. The 
new specialty license plate marketing contract with the vendor 
guarantees the state a minimum return of $25 million over the 
initial five-year contract period. The addition of new categories 
of plates should expedite the minimum return and increase the 
overall return. The administrative and manufacturing costs are 
similar to the costs for existing specialty license plates and the 
contract allows the department to recoup costs incurred. In addi­
tion to the state’s contract percentage, the vendor will pay $8 for 
each set of vendor-marketed specialty license plates issued or 
renewed, which will be deposited to the State Highway Fund for 
the cost recoupment. The volume of sales of vendor-marketed 
specialty license plates is unknown at this time and the revenue 
to the General Revenue Fund could exceed $25 million if the 
vendor’s license plate sales are greater than anticipated. There 
will be no fiscal implications for local government as county tax 
assessor-collectors will continue to experience the same fiscal 
impact from issuance of all specialty license plates. 
Rebecca Davio, Director, Vehicle Titles and Registration Divi­
sion, has certified that there will be no significant impact on local 
economies or overall employment as a result of enforcing or ad­
ministering the amendments. 
PUBLIC BENEFIT AND COST 
Ms. Davio has also determined that for each year of the first 
five years the section is in effect, the public benefit anticipated 
as a result of enforcing or administering the amendments will 
be to provide new categories of vendor specialty license plates. 
There are no anticipated economic costs for persons required to 
comply with the sections as proposed. There will be no adverse 
economic effect on small businesses. 
SUBMITTAL OF COMMENTS 
Written comments on the proposed amendments to §17.40 may 
be submitted to Rebecca Davio, Director, Vehicle Titles and Reg­
istration Division, Texas Department of Transportation, 125 East 
11th Street, Austin, Texas 78701-2483. The deadline for receipt 
of comments is 5:00 p.m. on October 12, 2009. 
STATUTORY AUTHORITY 
The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commission 
(commission) with the authority to establish rules for the conduct 
of the work of the department, and more specifically, Trans­
portation Code, §502.0021, which authorizes the department to 
adopt rules governing the issuance of motor vehicle registration 
and Transportation Code, §504.851, which authorizes the 
commission to adopt rules to establish fees for the issuance or 
renewal of vendor-marketed license plates. 
CROSS REFERENCE TO STATUTE 
Transportation Code, §§504.851 - 504.852. 
§17.40. Marketing of Specialty License Plates through a Private Ven-
dor. 
(a) - (b) (No change.) 
(c) Review and approval process. The specialty license plate 
committee established under §17.28(i) of this subchapter (relating to 
Specialty License Plates, Symbols, Tabs, and Other Devices) will re­
view vendor specialty license plate applications. 
(1) - (2) (No change.) 
(d) (No change.) 
(e) Final approval and specialty license plate issuance. 
(1) (No change.) 
(2) Application not approved. If the vendor’s application 
is not approved by the executive director, or the executive director’s 
designee [designees], the vendor must submit a new application and 
supporting documentation for the design to be considered again by the 
committee. 
(3) Issuance of approved specialty plates. 
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(A) If the vendor’s specialty license plate is approved, 
the vendor [applicant] must submit the non-refundable start-up fee be­
fore any further design and processing of the license plate. 
(B) (No change.) 
(f) - (g) (No change.) 
(h) License plate categories and associated fees. The cate­
gories and the associated fees for vendor specialty plates are set out 
in this subsection. 
(1) Custom license plates. The fees for issuance of custom 
license plates are $85 for one year, $225 for five years, and $325 for ten 
years. Custom license plates include: [Custom license plates include 
license plates with a variety of pre-approved background and character 
color combinations that may be customized with either three alpha and 
two numeric characters or two numeric and three alpha characters. The 
fees for issuance of custom license plates are $95 for one year, $295 
for five years, and $395 for ten years.] 
(A) license plates with a variety of pre-approved back­
ground and character color combinations that may be personalized with 
either three alpha and two or three numeric characters or two or three 
numeric and three alpha characters; and 
(B) generic license plates on standard white sheeting 
with the word "Texas" and a Texas silhouette graphic element that may 
be personalized with up to six alphanumeric characters. 
(2) T-Plates (Premium) [Premium] license plates. T-Plates 
(Premium) [Premium] license plates may be personalized [customized] 
with up to seven [six] alphanumeric characters on colored backgrounds 
or designs approved by the department. T-Plates (Premium) [Premium] 
license plates will be made available to coincide with extraordinary 
events of public interest to Texas registrants. The fees for issuance of 
T-Plates (Premium) [premium] license plates are $95 [$195] for one 
year, $395 [$495] for  five years, and $495 [$595] for  ten years.  
(3) Luxury license plates. Luxury license plates may be 
personalized [customized] with up to six alphanumeric characters on 
colored backgrounds or designs approved by the department. The fees 
for issuance of luxury license plates are $195 [$395] for one year, $495 
[$695] for  five years, and $595 [$795] for ten years. 
(4) Freedom license plates. Freedom license plates include 
license plates with a variety of pre-approved background and character 
color combinations that may be personalized with up to seven alphanu­
meric characters. The fees for issuance of freedom license plates are 
$395 for one year, $695 for five years, and $795 for ten years. 
(5) Background only license plates. Background only li­
cense plates include non-personalized license plates with a variety of 
pre-approved background and character color combinations. The fees 
for issuance of background only license plates are $55 for one year, 
$195 for five years, and $295 for ten years. 
(6) Vendor souvenir license plates. Vendor souvenir 
license plates are replicas of vendor specialty license plate designs that 
may be personalized with up to twenty-four alphanumeric characters. 
Vendor souvenir license plates are not street legal or legitimate in­
signias of vehicle registration. The fee for issuance of souvenir license 
plates is $40. 
(i) - (m) (No change.) 
(n) Restyled vendor specialty license plates. A person who 
has purchased a multi-year vendor specialty license plate may request 
a restyled license plate at any time during the term of the plate. 
(1) (No change.) 
(2) The fee for each restyled license plate is $55.[:] 
[(A) $95 for a custom license plate as described in sub­
section (h)(1) of this section;] 
[(B) $125 for a premium license plate as described in 
subsection (h)(2) of this section;] 
[(C) $145 for a luxury license plate as described in sub­
section (h)(3) of this section.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 21. RIGHT OF WAY 
The Texas Department of Transportation (department) proposes 
new §21.24, State Participation in Gas Pipeline Relocations; 
amendments to §21.31, Definitions, §21.33, Applicability, 
§21.34, Scope, §21.36, Rights of Utilities, §21.37, Design; and 
new §21.42, Appeal Process, all concerning the installation and 
adjustment of utility facilities in state highway rights of way. 
EXPLANATION OF PROPOSED AMENDMENTS AND NEW 
SECTIONS 
Title 43, Texas Administrative Code (TAC), Chapter 21, Sub­
chapter B, Utility Adjustment, Relocation, or Removal, was 
adopted to prescribe requirements for the adjustment, relo­
cation, and removal of utility facilities on the state highway 
system and provide for reimbursement for the costs of that 
work in accordance with Transportation Code, Chapter 203, 
Subchapter E. Similarly, Title 43, Chapter 21, Subchapter C, 
Utility Accommodation, was adopted to prescribe minimum 
requirements for the accommodation, method, materials, and 
location for the installation, adjustment, and maintenance of 
public and private utilities within the right for way for the state 
highway system. House Bill 2572, 81st Legislature, Regular 
Session, 2009, amended Utilities Code, §181.005 and autho­
rized gas corporations to lay and maintain gas pipelines along 
public roads, subject to certain conditions relating to compliance 
with Railroad Commission of Texas safety regulations, state 
and federal regulations regarding the accommodation of utility 
facilities, and limitations on state reimbursement for the cost of 
pipeline relocations caused by highway improvement projects. 
The proposed amendments and new sections are necessary 
to comply with the provisions of HB 2572 and clarify existing 
language. 
New §21.24, establishes a procedure for determining the cir­
cumstances under which the department must reimburse a gas 
corporation for the adjustment, modification, relocation, or re­
moval of the gas corporation’s pipeline made necessary by an 
improvement to a state highway. House Bill 2572 creates a dis­
tinction among different types of gas corporations and, except 
for pipelines located on land in which the gas corporation has 
a property interest, authorizes the state to reimburse the cost of 
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adjusting only those gas pipelines that are owned or operated by 
a gas utility, as defined under Utilities Code, §181.021, or a com­
mon carrier subject to the Natural Resources Code, Chapter 111. 
Prior to the enactment of HB 2572, those two types of entities 
were already authorized to locate gas pipelines longitudinally on 
a state highway right of way, and the department, under Trans­
portation Code, §203.092, was authorized to reimburse a gas 
utility and a common carrier for the cost of adjustment required 
by improvement of interstate highway or toll highway projects. 
Although Utilities Code, §181.005, as amended by HB 2572, in­
creases the types of gas corporations that may locate their gas 
pipelines longitudinally on a state highway right of way, the addi­
tional authorized gas corporations are not entitled to state reim­
bursement under Transportation Code, §203.092 on interstate 
highway or toll highway projects. 
New §21.24(a) clarifies that the limitation on reimbursement only 
applies to a gas pipeline owned or operated by a gas corporation 
authorized to act under Utilities Code, §181.005 that is located 
longitudinally on a state highway right of way. If the gas pipeline 
crosses the right of way, but is not located longitudinally, the lim­
itation described in §21.24(b) does not apply and eligible costs 
would be entitled  to reimbursement. 
New §21.24(b) describes the general rule that the adjustment of 
a gas pipeline will be at the sole expense of the gas corporation. 
It then sets out two exceptions: (1) the owner or operator of the 
pipeline has a private property interest in the land occupied by 
the pipeline that is adjusted, or (2) the pipeline is owned or oper­
ated by a gas utility as defined in Utilities Code, §181.021, or a 
common carrier subject to the Natural Resources Code, Chap­
ter 111, and also meets the requirements of Transportation Code, 
§203.092. This is a restatement of the statutory language in Util­
ities Code, §181.005. 
New §21.24(c) establishes department procedure for making a 
determination that state reimbursement for the cost of adjusting 
a gas pipeline is authorized. The requesting pipeline owner or 
operator must provide: (1) a written certification that it is a gas 
utility or common carrier that qualifies for reimbursement under 
Utilities Code, §181.005, and (2) documentation issued by the 
Railroad Commission of Texas that substantiates that it is a gas 
utility or common carrier as described in subsection (b). The in­
formation required by this new subsection will enable the depart­
ment to exercise due diligence in making a decision to reimburse 
the owner or operator. 
Amendments to §21.31(4) delete the word "utilities" and replace 
it with the words "utility facilities" in the definition of "As-Built 
plans." This change clarifies that the definition relates to the ac­
tual lines, pipelines, conduits, cables, and their appurtenances 
rather than the entity that owns the utility facilities. 
Amendments to §21.31(8) add the word "facility" in the definition 
of "Certified as-installed construction plans." This change clari­
fies that the definition relates to the actual lines, pipelines, con­
duits, cables, and their appurtenances rather than the entity that 
owns the utility facilities. 
Amendments to §21.31(11) delete the word "utilities" and replace 
it with the words "utility facilities" in the definition of "Conduit." 
This change clarifies that the definition relates to the actual lines, 
pipelines, cables, and their appurtenances rather than the entity 
that owns the utility facilities. 
A definition of "Director" is added as new §21.31(16). It identifies 
the chief administrative officer in charge of the  Maintenance or  
Right of Way Divisions, or any successor divisions, as the direc­
tor. There is no current definition for this term and it is important 
to clearly identify the person responsible for authorizing excep­
tions under 43 TAC §21.35 and determining appeals under new 
43 TAC §21.42. 
Subsequent definitions following new §21.31(16) are renum­
bered for consistency and clarity. 
A definition of "Engineering study" is added as new §21.31(22). 
It refers to an engineering analysis that determines the expected 
impact that permitting vehicular access will have on mobility, 
safety, and the efficient operation of the state highway system. 
Use of the term is necessary for describing the conditions of es­
tablishing a utility strip under amended 43 TAC §21.31(b)(8). 
Amendments to renumbered §21.31(23) add the words "or that 
officer’s designee not below the level of assistant executive 
director" to the definition of "Executive director." This addition 
allows the executive director to expedite the decision making 
process by delegating responsibilities exercised under 43 TAC, 
Chapter 21, Subchapter C to other upper level administration 
employees in the department. 
Amendments to renumbered §21.31(26) add the words "a" and 
"utility" to clarify the nature of the lines governed by the subchap­
ter and delete the words "and is private in function and does not 
directly or indirectly serve the public." The change to the defi ­
nition of "Gathering line" is necessary to be consistent with the 
expanded authority of gas corporations to place different types 
of gas pipelines along state highway right of way under Utilities 
Code, §181.005. A gathering line that is operated by a gas cor­
poration is no longer automatically considered to be a private 
line. 
Renumbered §21.31(39) is completely revised. Instead of the 
current definition of "Private utility," which focuses on the exclu­
sive private nature of the particular lines, pipelines, conduits, ca­
bles, and their appurtenances, the new definition focuses on the 
nature of the utility’s business. A private utility is now consid­
ered to be any business that is not a public utility as defined in 
renumbered 43 TAC §21.31(40). A public utility is a business 
that directly or indirectly serves the public and is authorized by 
state law to place its facilities longitudinally in state highway right 
of way. The change is necessary to be consistent with the ex­
panded authority of gas corporations to place different types of 
gas pipelines along state highway right of way under Utilities 
Code, §181.005. 
Amendments to renumbered §21.31(40) delete the words "for 
public consumption" and replace them with the words "which 
directly or indirectly serves the public and that is authorized by 
state law to operate, construct, and maintain its facilities over, 
under, across, on, or along highways," and in addition, add the 
words "that is" and "producing." This expanded definition of 
"Public utility" more accurately describes the legal standard for 
determining those types of utilities that are authorized to place 
utility facilities longitudinally in state highway right of way. The 
terms "public utility" and "private utility" are used in the context 
of authorizing longitudinal placement. 
A definition of "Traffic impact analysis" is added as new 
§21.31(46). It refers to a specific type of engineering study that 
determines the potential current and future traffic impacts of a 
proposed traffic generator on the state highway system. The 
traffic impact analysis must be signed, sealed, and dated by an 
engineer licensed to practice in the state of Texas. Use of the 
term is necessary for describing the conditions of establishing a 
utility strip under 43 TAC §21.31(b)(8). 
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Amendments to renumbered §21.31(50) add the words "com­
munication controller boxes and pedestals, electric boxes" to the 
definition of "Utility appurtenances." The change gives more ex­
amples of a utility appurtenance to clarify that it is an inclusive 
term that covers all types of utility facilities. 
Amendments to renumbered §21.31(51) add the word "utility" 
to the definition of "Utility facilities". The word was mistakenly 
omitted in the original text and its addition clarifies the reference 
to lines, pipelines, conduits, cables, and their appurtenances that 
carry a utility product. 
Amendments to the definition of "utility strip" in renumbered 
§21.31(52) delete the words "border width, where an assign­
ment may be designated for a utility delineating the area of" and 
replace it with the following phrase: "area between the outer 
traveled way and the right of way line, for the nonexclusive use, 
occupancy, and access by one or more authorized public utili­
ties." The change describes the area covered  by  the previously  
undefined term "border width," and clarifies that a utility strip 
may contain more than one utility facility. 
Amendments to §21.33(d) include three changes. The first 
change deletes the words "or designee." Since the definition 
of "district engineer" already includes the district engineer’s 
designee, the reference in this section is redundant. The other 
changes to §21.33(d) clarify that a special district requirement 
on a specific installation or adjustment of a utility facility is 
classified as a supplemental accommodation requirement and, 
if stricter than the minimum requirements of 43 TAC, Chapter 
21, Subchapter C, must be detailed in writing. 
Amendments to §21.34 include two changes. The first change 
concerns the effect of other conflicting law on the enforcement of 
regulations contained in Subchapter C. The existing discussion 
on the effect of other laws is too general and ambiguous. It 
does not specify the type of applicable law and implies that a 
conflict results in the entire subchapter being superseded. The 
amended language clarifies that only other federal or state law 
(excluding municipal ordinances and county orders) can cause 
a conflict, and provides that the higher degree of federal or 
state law protection applies only to the particular issue. Further 
changes to §21.34 delete references to district supplemental 
accommodation requirements and a utility’s ability to appeal 
those additional district requirements. The references to district 
supplemental accommodation requirements are moved into 
43 TAC §21.33(d) and consolidated with other special district 
requirements. The references to an appeal are moved into 
new 43 TAC §21.42 and consolidated with an expanded appeal 
process. 
Amendments to §21.36(a) delete the word "certain" as a general 
modifier of the word "utilities" and replace it with the more spe­
cific and  defined word "public." The word "lines" is replaced with 
the broader and more accurate word "facilities." These changes 
clarify the types of utilities that are authorized to place utility fa­
cilities longitudinally in state highway right of way and are con­
sistent with the expanded authority of gas corporations under 
Utilities Code, §181.005. 
Amendments to §21.36(b) delete specific references to the types 
of "private lines" that cannot be placed longitudinally on a high­
way right of way and replace the language with the more precise 
and defined phrase "private utility." The amended language fo­
cuses on the nature of the utility’s business, as opposed to the 
nature of the particular utility line, and is necessary to be con­
sistent with the expanded authority of gas corporations to place 
different types of gas pipelines along state highway right of way 
under Utilities Code, §181.005. 
New §21.36(c) authorizes the department to require a utility 
seeking to install or adjust a utility facility longitudinally within a 
highway right of way to provide: (1) a written certification that 
it is an entity authorized by state law to place its lines along 
state highways, and (2) documentation issued by the applicable 
state regulatory agency that substantiates that the utility and its 
facilities are subject to public regulation. The documentation 
may be required by the department if the utility’s legal authority 
for placement of its facilities longitudinally in highway right of 
way is not readily evident. The two listed documents provide 
necessary information that will assist the department in making 
a determination that the utility is a defined "public utility" entitled 
under existing law to install or adjust a utility facility longitudinally 
within state highway right of way. Without the state regulatory 
agency information, the department is not able to determine 
if a gas company is a "gas corporation" under Utilities Code, 
§181.005. 
New §21.37(a)(10) adds "applicable Railroad Commission of 
Texas safety regulations" to the list of other regulations to which 
utility installations must conform. The change is necessary to 
be consistent with the expanded authority of gas corporations to 
place different types of gas pipelines along state highway right 
of way under Utilities Code, §181.005. 
Amendments to §21.37(b)(4) add the word "overhead" and 
delete the reference to subsection "(c)" of 43 TAC §21.41. 
Title 43, Chapter 21, §21.41 concerns only overhead electric 
and communication lines. Subsection (c) of 43 TAC §21.41 
is limited to horizontal clearance, thus it is too limiting and is 
incorrect for the purposes of §21.37(b)(4). These changes 
provide the proper cross-reference and clarify the meaning of 
the subparagraph. 
Section 21.37(b)(5) relates to a utility’s responsibility to deter­
mine whether other utility lines exist at the proposed installation 
area. The amendments to §21.37(b)(5) delete the word "utilities" 
and replaces it with the words "utility facilities." This change clar­
ifies that the subparagraph relates to the actual lines, pipelines, 
conduits, cables, and their appurtenances rather than the entity 
that owns the utility facilities. 
Section 21.37(b)(6) relates to the preferred areas for a utility’s 
access to its facility on controlled access highways or freeways. 
The amendments to §21.37(b)(6) delete three references to the 
words "utilities" and "utility" and replace them with the words "util­
ity facilities" and "facility." These changes clarify that the sub­
paragraph relates to the actual lines, pipelines, conduits, cables, 
and their appurtenances rather than the entity that owns the util­
ity facilities.  The phrase "shall not" is also replaced with "may  
not" to be more grammatically correct. 
Amendments to §21.37(b)(8) retain the department’s authority 
to establish a utility strip for longitudinal installation of a utility 
facility within existing access denial lines of a controlled access 
highway or freeway without frontage roads and add specific pro­
cedures and requirements to provide a well-defined process for 
this alternative. 
New §21.37(b)(8)(A) requires the utility to submit a written re­
quest for the installation that includes: (i) the information re­
quired by 43 TAC §21.35; (ii) survey data to identify and des­
ignate the location of the utility strip, its relationship to the ex­
isting highway facilities and right of way line; (iii) an access plan 
with clearly described procedures to preserve the safety and free 
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flow of traffic on the highway during periods of installation, main­
tenance, and emergency service or repair; and (iv) any addi­
tional information including an engineering study, requested by 
the department, that is reasonably necessary for a determina­
tion of the impact of the proposed utility facility on the controlled 
access highway. 
New §21.37(b)(8)(B) requires the department to establish a util­
ity strip if the utility satisfies the conditions described in 43 TAC 
§21.35 and §21.37(b)(8)(A). This is consistent with federal reg­
ulation 23 C.F.R. §645.209(c)(5). In establishing the utility strip, 
the department shall locate a utility access denial line between 
the proposed utility facility and the mainlanes and connecting 
ramps, and designate the specific area of use, occupancy, and 
access for installation and maintenance of the requested utility 
facility. 
New §21.37(b)(8)(C) - (F) authorizes the department to adjust 
the utility access denial line of an established utility strip to ac­
commodate any additional approved utility facilities, clarifies that 
the requesting utility is responsible for all costs associated with 
providing the information required for designation of a new or ex­
panded utility strip, requires the utility to delineate the utility-ac­
cess denial line on the ground by installing permanent markers, 
and retains the existing requirements of §21.37(b)(8) pertaining 
to the location of fences at the right of way line and the contin­
uation of access denial regarding property adjoining the right of 
way line. 
Section 21.37(c)(4) describes the requirements for a utility’s in­
stallation plan. The amendment to §21.37(c)(4) deletes the word 
"utilities" and replaces it with the words "utility facilities." This 
change clarifies that the paragraph relates to the actual lines, 
pipelines, conduits, cables, and their appurtenances rather than 
the entity that owns the utility facilities. 
New §21.42 establishes an appeal process under which a utility 
can contest the department’s application of the accommodation 
requirements in 43 TAC, Chapter 21, Subchapter C. It incorpo­
rates provisions from the limited appeal process in existing 43 
TAC §21.34 into a comprehensive appeal procedure that allows 
the utility to challenge any denial of a utility’s request for the in­
stallation of a new utility facility or the adjustment or relocation of 
an existing utility facility. The appeal process gives the utility an 
opportunity to appeal a district decision first to a division director, 
and if not satisfied at that level, the appeal can be presented to 
the department’s executive director. The appeal process is con­
sistent with the requirements of Utilities Code, §181.005. 
New §21.42(a) authorizes a utility to file a petition of appeal to 
contest: (1) a supplemental accommodation requirement pre­
scribed under 43 TAC §21.33; (2) a denial of the utility’s request 
for an exception under 43 TAC §21.35; or (3) a denial of the util­
ity’s request for either the installation of a new utility facility or the 
adjustment or relocation of an existing utility facility. 
New §21.42(b) requires that the petition of appeal be filed with 
either the director of the Right of Way Division, if the utility facility 
that is the subject of the appeal occupies or is proposing to oc­
cupy the right of way under a utility joint use agreement, or with 
the director of the Maintenance Division, if the utility facility that 
is the subject of the appeal occupies or is proposing to occupy 
the right of way under a use and occupancy agreement other 
than a utility joint use agreement. 
New §21.42(c) requires that the petition must: (1) be in writing; 
(2) completely and succinctly state the grounds for appeal and 
its factual basis; and (3) include sufficient factual documentation, 
such as drawings, surveys, or photographs, to establish the mer­
its of the appeal. 
New §21.42(d) provides that the utility has the burden of proving 
its appeal. 
New §21.42(e) requires the division director to issue, within 45 
days after the date of receipt of the petition, a written decision 
approving or disapproving the appeal, and to immediately send 
the decision to the  utility.  If  a written  decision is not issued within 
the 45-day period, the appeal is considered to be disapproved 
and the decision of disapproval is considered to be issued on 
the 46th day. This provision allows the utility to continue with the 
appeal in a timely manner in the event that the director is unable 
or unwilling to act within the designated period. 
New §21.42(f) provides the utility an opportunity to appeal a di­
rector’s decision under §21.42(e). It must submit a written pe­
tition of appeal to the department’s executive director within 30 
days after issuance of the division director’s decision. The exec­
utive director will issue, within 30 days after the date of receipt 
of the petition, a final written decision approving or disapproving 
the appeal. 
FISCAL NOTE 
James Bass, Chief Financial Officer, has determined that for 
each of the first five years the amendments and new sections 
as proposed are in effect, there will be no fiscal implications for 
state or local governments as a result of enforcing or adminis­
tering the amendments and new sections. 
John Campbell, Director, Right of Way Division, has certified that 
there will be no significant impact on local economies or overall 
employment as a result of enforcing or administering the amend­
ments and new sections. 
PUBLIC BENEFIT AND COST 
Mr. Campbell has also determined that for each year of the first 
five years the sections are in effect, the public benefit anticipated 
as a result of enforcing or administering the amendments and 
new sections will be improved administration of the utility accom­
modation program. There are no anticipated economic costs for 
persons required to comply with the sections as proposed. There 
will be no adverse economic effect on small businesses. 
SUBMITTAL OF COMMENTS 
Written comments on the proposed amendments to §§21.31, 
21.33, 21.34, 21.36, and 21.37, and new §21.24 and §21.42 
may be submitted to John Campbell, Director, Right of Way Divi­
sion, Texas Department of Transportation, 125 East 11th Street, 
Austin, Texas 78701-2483. The deadline for receipt of com­
ments is 5:00 p.m. on October 12, 2009. 
SUBCHAPTER B. UTILITY ADJUSTMENT, 
RELOCATION, OR REMOVAL 
43 TAC §21.24 
STATUTORY AUTHORITY 
The new section is proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commis­
sion (commission) with the authority to establish rules for the 
conduct of the work of the department, and more specifically, 
Transportation Code, §203.095, which directs the commission 
to adopt rules to implement Transportation Code, Chapter 203, 
Subchapter E, concerning relocation of utility facilities required 
by improvements to the state highway system, and Utilities 
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Code, §181.005, which directs the commission to adopt rules to 
provide an appeals process relating to the department’s utility 
accommodation regulations. 
CROSS REFERENCE TO STATUTE 
Transportation Code, §§203.002, 203.003, 203.031, and 
-203.092; and Utilities Code, §181.005. 
§21.24. State Participation in Gas Pipeline Relocations. 
(a) This section applies only to the adjustment, modification, 
relocation, or removal of a gas pipeline that is owned or operated by a 
gas corporation authorized to act under Utilities Code, §181.005, and 
that is located longitudinally on a state highway right of way. 
(b) The adjustment, modification, relocation, or removal of a 
gas pipeline owned or operated by a gas corporation made necessary by 
an improvement to a state highway will be at the sole cost and expense 
of the gas corporation, except that the department will reimburse the 
gas corporation for that cost and expense if: 
(1) the owner or operator of the pipeline has a private prop­
erty interest in the land occupied by the pipeline that is adjusted, mod­
ified, relocated, or removed; or 
(2) the pipeline is owned or operated by a gas utility, as 
defined in the Utilities Code, §181.021 or a common carrier subject to 
Natural Resources Code, Chapter 111, and meets the requirements of 
Transportation Code, §203.092. 
(c) If an owner or operator of a gas pipeline requests reim­
bursement from the department for the costs of adjustment, modifica­
tion, relocation, or removal of its pipeline under subsection (b)(2) of 
this section, the pipeline owner or operator must provide: 
(1) a written certification that it is a gas utility or common 
carrier that qualifies for reimbursement under subsection (b)(2) of this 
section; and 
(2) documentation issued by the Railroad Commission of 
Texas that substantiates that it is a gas utility, as defined in the Utili­
ties Code, §181.021 or a common carrier subject to Natural Resources 
Code, Chapter 111. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Department of Transportation 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 463-8683 
SUBCHAPTER C. UTILITY ACCOMMODA­
TION 
43 TAC §§21.31, 21.33, 21.34, 21.36, 21.37, 21.42 
STATUTORY AUTHORITY 
The amendments and new section are proposed under Trans­
portation Code, §201.101, which provides the Texas Transporta­
tion Commission (commission) with the authority to establish 
rules for the conduct of the work of the department, and more 
specifically, Transportation Code, §203.095, which directs the 
commission to adopt rules to implement Transportation Code, 
Chapter 203, Subchapter E, concerning relocation of utility facil­
ities required by improvements to the state highway system, and 
Utilities Code, §181.005, which directs the commission to adopt 
rules to provide an appeals process relating to the department’s 
utility accommodation regulations. 
CROSS REFERENCE TO STATUTE 
Transportation Code, §§203.002, 203.003, 203.031, and 
203.092; and Utilities Code, §181.005. 
§21.31. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) - (3) (No change.) 
(4) As-Built plans--Drawings showing the actual locations 
of installed or relocated utility facilities [utilities]. 
(5) - (7) (No change.) 
(8) Certified as-installed construction plans--The construc­
tion plans for the installation of a utility facility, accompanied by an af­
fidavit certifying that the facility was installed in accordance with the 
plans. 
(9) - (10) (No change.) 
(11) Conduit--A pipe or other opening, buried or above 
ground, for conveying fluids or gases, or serving as an envelope con­
taining pipelines, cables, or other utility facilities [utilities]. 
(12) - (15) (No change.) 
(16) Director--The chief administrative officer in charge of 
either the Maintenance Division or the Right of Way Division, or a 
successor division of either the Maintenance Division or the Right of 
Way Division. 
(17) [(16)] Distribution line--That part of a utility system 
connecting a transmission line to a service line. 
(18) [(17)] District--One of the 25 geographical districts 
into which the department is divided. 
(19) [(18)] District engineer--The chief administrative of­
ficer in charge of a district, or his or her designee. 
(20) [(19)] Duct--A pipe or other opening, buried or above 
ground, containing multiple conduits. 
(21) [(20)] Engineer--A person licensed to practice engi­
neering in the state of Texas. 
(22) Engineering study--An appropriate level of analysis 
as determined by the department, which may include a traffic impact 
analysis, that determines the expected impact that permitting access 
will have on mobility, safety, and the efficient operation of the state 
highway system. 
(23) [(21)] Executive director--The chief administrative 
officer of the department, or that officer’s designee not below the level 
of assistant executive director. 
(24) [(22)] Freeway--A divided highway with frontage 
roads or full control of access. 
(25) [(23)] Frontage road--A street or road auxiliary to, 
and located alongside, a controlled access highway or freeway that sep­
arates local traffic from high-speed through traffic and provides service 
to abutting property. 
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(26) [(24)] Gathering line--A line that delivers a raw utility 
product from various sites to a central distribution or feed line for the 
purposes of refining, collecting, or storing the product[, and is private 
in function and does not directly or indirectly serve the public]. 
(27) [(25)] Hazardous material--Any gas, material, sub­
stance, or waste that, because of its quantity, concentration, or physical 
or chemical characteristics, is deemed by any federal, state, or local au­
thority to pose a present or potential hazard to human health or safety 
or to the environment. The term includes hazardous substances, haz­
ardous wastes, marine pollutants, elevated temperature materials, ma­
terials designated as hazardous in the Hazardous Materials Table (49 
CFR §172.101), and materials that meet the defining criteria for haz­
ard classes and divisions in 49 CFR Part 173 (49 CFR §171.8). 
(28) [(26)] High-pressure gas or liquid petroleum lines-­
Gas or liquid petroleum pipelines that are operated, or may reasonably 
be expected to operate in the future, at a pressure of over 60 pounds per 
square inch. 
(29) [(27)] Horizontal clearance--The areas of highway 
roadsides designed, constructed, and maintained to increase safety, im­
prove traffic operation, and enhance the appearance of highways. 
(30) [(28)] Idled facility--A utility conduit or line which 
temporarily does not carry a product, or does not perform a function 
and whose owner has not provided a date for its return to operation. 
(31) [(29)] Inclement weather--Weather conditions that are 
hazardous to the safety of the traveling public, highway or utility work­
ers, or the preservation of the highway. 
(32) [(30)] Joint use agreement--A use and occupancy 
agreement that describes the obligations, responsibilities, rights, and 
privileges vested in the department and retained by the utility, and 
used for situations in which the utility has a compensable interest in 
the land occupied by its facilities and the land is to be jointly occupied 
and used for highway and utility purposes. 
(33) [(31)] Low-pressure gas or liquid petroleum lines-­
Gas or liquid petroleum pipelines that are operated at a pressure not 
exceeding 60 pounds per square inch. 
(34) [(32)] Mainlanes--The traveled way of a freeway or 
controlled access highway that carries through traffic. 
(35) [(33)] Maintenance Division--The administrative of­
fice of the department responsible for the maintenance and operation 
of the state highway system. 
(36) [(34)] Noncontrolled access highway--A highway on 
which owners or occupants of abutting lands or other persons have 
direct access to or from the mainlanes by department permit. 
(37) [(35)] Outer  separation--The area between the main-
lanes of a highway for through traffic and a frontage road. 
(38) [(36)] Pavement structure--The combination of the 
surface, base course, and subbase. 
(39) [(37)] Private utility--A person, firm, corporation, or 
other entity engaged in a business other than a business described in 
paragraph (40) of this section, including an individual who owns a ser­
vice line. [Any utility facility, its accessories, and appurtenances, in­
cluding gathering lines devoted exclusively to private use.] 
(40) [(38)] Public utility--A person, firm, corporation, 
river authority, municipality, or other political subdivision that is 
engaged in the business of producing, transporting or distributing a 
utility product which directly or indirectly serves the public and that is 
authorized by state law to operate, construct, and maintain its facilities 
over, under, across, on, or along highways [for public consumption]. 
(41) [(39)] Ramp terminus--The entrance or exit portion 
of a controlled access highway ramp adjacent to the through traveled 
lanes. 
(42) [(40)] Right of Way Division (ROW)--The adminis­
trative office of the department responsible for the acquisition and man­
agement of the state right of way. 
(43) [(41)] Riprap--An appurtenance placed on the  ex­
posed surfaces of soils to prevent erosion, including a cast-in-place 
layer of concrete or stones placed together. 
(44) [(42)] Service line--A utility facility that conveys 
electricity, gas, water, or telecommunication services from a main 
or conduit located in the right of way to a meter or other measuring 
device that services a customer or to the outside wall of a structure, 
whichever is applicable and nearer the right of way. 
(45) [(43)] TMUTCD--The most recent edition of Texas 
Manual on Uniform Traffic Control Devices for Streets and Highways. 
(46) Traffic impact analysis--A traffic engineering study 
that determines the potential current and future traffic impacts of a 
proposed traffic generator and that is signed, sealed, and dated by an 
engineer licensed to practice in the state of Texas. 
(47) [(44)] Transmission line--That part of a utility system 
connecting a main energy or material source with a distribution system. 
(48) [(45)] Use and occupancy agreement--The written 
document, whether in the form of an agreement, acknowledgment, 
notice, or request, by which the department approves the use and 
occupancy of highway right of way by utility facilities. 
(49) [(46)] Utility--Any entity owning a public or private 
utility. 
(50) [(47)] Utility appurtenances--Any attachments or in­
tegral parts of a utility facility, including fire hydrants, valves, commu
nication controller boxes and pedestals, electric boxes, and gas regula­
tors. 
­
(51) [(48)] Utility facilities--All utility lines, pipelines, 
conduits, cables, and their appurtenances within the highway right of 
way except those for highway-oriented needs, including underground, 
surface, or overhead facilities either singularly or in combination, 
which may be transmission, distribution, service, or gathering lines. 
(52) [(49)] Utility strip--The area of land established 
within a control of access highway, located longitudinally within the 
area between the outer traveled way and the right of way line, for the 
nonexclusive [border width, where an assignment may be designated 
for a utility delineating the area of] use, occupancy, and access by one 
or more authorized public utilities. 
(53) [(50)] Utility structure--A pole, bridge, tower, or 
other aboveground structure on which a conduit, line, pipeline, or 
other utility facility is attached. 
§21.33. Applicability. 
(a) - (c) (No change.) 
(d) The district engineer [or designee] may prescribe special 
district supplemental accommodation requirements on a specific instal­
lation or adjustment based on the specific soil, terrain, climate, vegeta­
tion, traffic characteristics, type of utility line, or other factors unique 
to the area. If the district supplemental accommodation requirements 
are more strict than the minimum requirements of this subchapter, the 
PROPOSED RULES September 11, 2009 34 TexReg 6309 
supplemental accommodation requirements must be detailed in writ­
ing. 
§21.34. Scope. 
This subchapter governs matters concerning accommodation, location, 
and methods for the installation, adjustment, relocation, and mainte­
nance of utilities on state highway rights of way, but does [do] not alter 
current authority for their installation nor determination of financial re­
sponsibilities for placement or adjustment. To the extent that a federal 
or state [Any] law, code, regulation, rule, or order [that] prescribes a 
higher degree of protection for highway facilities or the traveling pub­
lic than the protection provided by this subchapter, the federal or state 
provision controls. [shall supersede this subchapter. District supple­
mental accommodation requirements shall be detailed where more than 
the minimums of this subchapter are required. If a utility contests such 
supplemental requirements, they may appeal to the district engineer. 
The district engineer’s decision may be appealed to the Maintenance 
Division or Right of Way Division, as appropriate.] 
§21.36. Rights of Utilities. 
(a) Under state law, public [certain] utilities have a right to op­
erate, construct, and maintain their facilities [lines] over, under, across, 
on, or along highways, subject to highway purposes. This includes 
utilities authorized by law to transport or distribute natural gas, water, 
electric power, telephone, cable television, or salt water and those that 
are authorized to construct and operate common carrier petroleum and 
petroleum product lines. 
(b) A private utility [Private lines] may  place a utility facility 
over, under, or across a highway, subject to highway purposes [cross], 
but it is [are] not permitted to place a utility facility longitudinally on 
a highway right [rights] of way.  [This includes privately-owned lines 
from gas or oil wells, lines owned by oil companies within refinery 
and oil storage complexes or by firms engaged in businesses other than 
those described in subsection (a) of this section, private purpose lines 
of an entity described in subsection (a) of this section, and service lines 
owned by individuals.] 
(c) If a utility requests the installation of a new utility facility 
or the adjustment or relocation of an existing utility facility longitudi­
nally within a highway right of way and the utility’s legal authority to 
install, adjust, or relocate its facility longitudinally within the highway 
right of way is not readily evident, the department may require that the 
utility provide: 
(1) a written certification that it is an entity authorized by 
state law to operate, construct, and maintain its lines over, under, across, 
on, or along state highways; and 
(2) documentation issued by the applicable state regulatory 
commission or agency that substantiates that the utility and its facilities 
are subject to public regulation. 
§21.37. Design. 
(a) General. The design of any utility installation, adjustment, 
or relocation is the responsibility of the utility. Utility design will be ac­
complished in a manner and to a standard acceptable to the department. 
The location and manner in which a utility installation, adjustment, or 
relocation work will be performed within the right of way must be re­
viewed and approved by the department. The department will review 
the measures to be taken to preserve the safety and free flow of traffic, 
structural integrity of the highway or highway structure, ease of high­
way maintenance, appearance of the highway, and the integrity of the 
utility facility. Utility installations shall conform with: 
(1) - (7) (No change.) 
(8) 30 TAC §§290.38 - 290.47, relating to Rules and Reg­
ulations for Public Water Systems; [and] 
(9) applicable state and federal environmental regulations, 
including storm water pollution prevention, endangered species, and 
wetlands; and[.] 
(10) applicable Railroad Commission of Texas safety reg­
ulations. 
(b) Location. 
(1) - (3) (No change.) 
(4) The horizontal and vertical location of overhead utility 
lines shall conform with §21.41 [§21.41(c)] of this subchapter (relating 
to Overhead Electric and Communication Lines), consistent with the 
clearances applicable to all roadside obstacles. No aboveground fixed 
objects will be allowed in the horizontal clearance. 
(5) The utility is responsible for determining whether other 
utility lines exist at, or if plans have been submitted to the department 
regarding, the proposed installation area. The utility must make every 
effort to insure that the proposed installation is compatible with existing 
and approved future utility facilities [utilities]. 
(6) A utility facility [Utilities] on controlled access high­
ways or freeways shall be located to permit maintenance of the facility 
[utility] by access from frontage roads, nearby or adjacent roads and 
streets, or trails along or near the right of way line without access from 
the mainlanes or ramps. A utility facility may [Utilities shall] not be 
located longitudinally in the center median or outer separation of con­
trolled access highways or freeways. 
(7) (No change.) 
(8) The procedures and requirements of this paragraph ap­
ply if [When] a longitudinal installation is proposed within existing 
access denial lines of a controlled access highway or freeway without 
frontage roads. [and meets the conditions of §21.35 of this subchapter, 
the department may establish a utility strip, specific to the requesting 
utility, designating the area of use, occupancy, and access. All existing 
and proposed fences shall be located at the freeway right of way line. 
Denial of access regarding property adjoining the right of way line will 
not be altered.] 
(A) The public utility seeking the installation shall sub­
mit to the district engineer a written request that includes for each fa­
cility proposed for installation the following detailed information: 
(i) the information required by §21.35 of this sub­
chapter (relating to Exceptions); 
(ii) survey data as directed by the department to 
identify and designate the location of a utility strip, the utility strip’s 
relationship to existing highway facilities and the right of way line, 
and the specific area of use, occupancy, and access for installation and 
maintenance of the utility facility; 
(iii) a plan for the utility’s access to, from, and 
within the utility strip with clearly described procedures that preserve 
the safety and free flow of traffic on the controlled access highway or 
freeway during installation, maintenance, and emergency service or 
repair of the utility facility; and 
(iv) any additional information, including an engi­
neering study requested by the department, that is reasonably neces­
sary for a determination of the impact of the proposed utility facility 
on the safety, design, construction, operation, maintenance, and stabil­
ity of the controlled access highway. 
(B) If the requested utility facility installation meets the 
conditions of §21.35 of this subchapter and the other applicable require­
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ments of this subchapter, the department shall establish a utility strip 
along the outer edge of the right of way by: 
(i) locating a utility-access denial line between the 
proposed utility facility installation and the mainlanes and connecting 
ramps; and 
(ii) designating the specific area of use, occupancy, 
and access for installation and maintenance of the requested utility fa­
cility. 
(C) The department may adjust the utility-access denial 
line of an established utility strip to accommodate additional authorized 
utility facilities within the utility strip. 
(D) The utility requesting installation of the utility facil­
ity is responsible for all costs associated with providing the information 
required for designation of a new or expanded utility strip. The utility 
shall delineate the utility-access denial line on the ground by setting 
readily identifiable, durable, and weatherproof permanent markers to 
represent or reference the corners, angle points, and points of curva­
ture or tangency of the utility-access denial line. 
(E) All existing and proposed fences shall be located at 
the freeway right of way line. 
(F) Denial of access regarding property adjoining the 
right of way line will not be altered. 
(c) Plans. Utilities shall be responsible and accountable for 
protecting the public investment in the highway, inclusive of all its 
components, and to maintain traffic capacity and safety for each high­
way user. 
(1) - (3) (No change.) 
(4) Plans shall include the design, proposed location, verti­
cal elevations, and horizontal alignments of the utility facility based on 
the department’s survey data [datum], the relationship to existing high­
way facilities and the right of way line, and location of existing utility 
facilities [utilities] that may be affected by the proposed utility facility. 
(5) As-built plans or certified as-installed construction 
plans shall include the installed location, vertical elevations, and hor­
izontal alignments of the utility facility based upon the department’s 
survey data [datum], the relationship to existing highway facilities 
and the right of way line, and access procedures for maintenance of 
the utility facility. As-installed construction plans certified by a utility 
or its representative shall be submitted to the department for each 
relocation or new installation. In the alternative, if approved by the 
director of the Maintenance Division or Right of Way Division, a 
district may require a utility to deliver either as-installed construction 
plans that are certified by an independent party or final as-built plans 
that are signed and sealed by an engineer or registered professional 
land surveyor. In determining whether to authorize a requirement for 
independently certified or signed and sealed plans, the director shall 
consider: 
(A) - (B) (No change.) 
(6) (No change.) 
(d) - (f) (No change.) 
§21.42. Appeal Process. 
(a) A utility may file a petition of appeal to contest: 
(1) a supplemental accommodation requirement prescribed 
under §21.33 of this subchapter (relating to Applicability); 
(2) the denial of the utility’s request for an exception under 
§21.35 of this subchapter (relating to Exceptions); or 
(3) the denial of the utility’s request under this subchapter 
for either the installation of a new utility facility or the adjustment or 
relocation of an existing utility facility. 
(b) The petition must be filed with: 
(1) the director of the Right of Way Division, if the utility 
facility that is the subject of the appeal occupies or is proposed to oc­
cupy the right of way under a utility joint use agreement; or 
(2) the director of the Maintenance Division, if the utility 
facility that is the subject of the appeal occupies or is proposed to oc­
cupy the right of way under a use and occupancy agreement other than 
a utility joint use agreement. 
(c) The petition must: 
(1) be in writing; 
(2) completely and succinctly state the grounds for appeal 
and its factual basis; and 
(3) include sufficient factual documentation, such as draw­
ings, surveys, or photographs, to establish the merits of the appeal. 
(d) The utility has the burden of proving its appeal. 
(e) The director of the division to which a petition that satisfies 
the requirements of this section is submitted will issue, within 45 days 
after the date of receipt of the petition, a written decision approving or 
disapproving the appeal and, on issuance, immediately send the deci­
sion to the utility. If a written decision is not issued within the 45-day 
period, the appeal is considered to be disapproved and the decision of 
disapproval is considered to be issued on the 46th day after the date of 
receipt of the petition. 
(f) To appeal a decision issued under subsection (e) of this sec­
tion, the utility must submit a written petition of appeal to the executive 
director within 30 days after the date that the division director’s deci­
sion is issued. The petition must satisfy the requirements of subsection 
(c) of this section. The executive director will issue, within 30 days af­
ter the date of receipt of the petition, a final written decision approving 
or disapproving the appeal. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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CHAPTER 24. TRANS-TEXAS CORRIDOR 
SUBCHAPTER B. DEVELOPMENT OF 
FACILITIES 
43 TAC §24.13 
The Texas Department of Transportation (department) proposes 
amendments to §24.13, concerning corridor planning and devel­
opment. The amendments to §24.13 are proposed in conjunc­
tion with §§1.82, 1.84, and 1.85, and concerning department ad­
visory committees. 
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EXPLANATION OF PROPOSED AMENDMENTS 
Under §24.13(c), the Texas Transportation Commission (com­
mission) creates corridor segment committees for proposed seg­
ments of the Trans-Texas Corridor or certain transportation facil­
ities that may become segments of the Trans-Texas Corridor to 
provide input, advice, and recommendations to the commission 
and the department regarding the designation of a route for the 
segment for which the committee was created and the construc­
tion of the proposed segment of the Trans-Texas Corridor or a 
facility that may become all or part of the segment. 
Amendments to §24.13, Corridor Planning and Development, 
add subsection (c)(7) to provide a sunset date of December 31, 
2011 for commission corridor segment committees. The sun­
set date is established in accordance with Government Code, 
§2110.008, which authorizes a state agency by rule to establish 
a date on which advisory committees will automatically be abol­
ished unless continued. Under Government Code, §2110.008, 
if a sunset date is not provided by rule an advisory committee is 
automatically abolished on the fourth anniversary of the date of 
its creation. 
FISCAL NOTE 
James Bass, Chief Financial Officer, has determined that for 
each of the first five years the amendments as proposed are in 
effect, there will be no fiscal implications for state or local govern­
ments as a result of enforcing or administering the amendments. 
Mark Tomlinson, Director, Texas Turnpike Authority Division, 
has certified that there will be no significant impact on local 
economies or overall employment as a result of enforcing or 
administering the amendments. 
PUBLIC BENEFIT AND COST 
Mr. Tomlinson has also determined that for each year of the first 
five years the sections are in effect, the public benefit anticipated 
as a result of enforcing or administering the amendments will be 
to provide efficiency of government by automatically abolishing a 
corridor segment committee unless the commission determines 
that its continued existence is desirable. There are no antici­
pated economic costs for persons required to comply with the 
sections as proposed. There will be no adverse economic effect 
on small businesses. 
SUBMITTAL OF COMMENTS 
Written comments on the proposed amendments to §24.13 may 
be  submitted to Mark Tomlinson, Director, Texas Turnpike Au­
thority Division, Texas Department of Transportation, 125 East 
11th Street, Austin, Texas 78701-2483. The deadline for receipt 
of comments is 5:00 p.m. on October 12, 2009. 
STATUTORY AUTHORITY 
The amendments are proposed under Transportation Code, 
§201.101, which provides the commission with the authority 
to establish rules for the conduct of the work of the depart­
ment, and more specifically, Transportation Code, §227.002, 
which provides the commission with the authority to adopt 
rules as necessary or convenient to implement and administer 
Transportation Code, Chapter 227, and Government Code, 
§2110.008, which authorizes a state agency by rule to establish 
a sunset date for an advisory committee. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapter 227 and Government Code, 
Chapter 2110. 
§24.13. Corridor Planning and Development. 
(a) - (b) (No change.) 
(c) Corridor segment committees. 
(1) - (6) (No change.) 
(7) Duration. A corridor segment committee may be abol­
ished at any time by the commission, but in no event may a committee 
continue beyond completion of the segment for which the committee is 
created. Except as otherwise specified in this paragraph, a committee 
created under this section is abolished December 31, 2011, unless the 
commission amends its rules to provide for a different date. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Texas Department of Transportation 
Earliest possible date of adoption: October 11, 2009 
For further information, please call: (512) 463-8683 
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TITLE 22. EXAMINING BOARDS 
PART 8. TEXAS APPRAISER 
LICENSING AND CERTIFICATION 
BOARD 
CHAPTER 153. RULES RELATING TO 
PROVISIONS OF THE TEXAS APPRAISER 
LICENSING AND CERTIFICATION ACT 
22 TAC §153.9 
The Texas Appraiser Licensing and Certification Board with­
draws the proposed amendments to §153.9 which appeared 
in the May 29, 2009, issue of the Texas Register (34 TexReg 
3339). 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903839 
Devon V. Bijansky 
Counsel 
Texas Appraiser Licensing and Certification Board 
Effective date: August 28, 2009 
For further information, please call: (512) 465-3900 
PART 23. TEXAS REAL ESTATE 
COMMISSION 
CHAPTER 535. GENERAL PROVISIONS 
SUBCHAPTER E. EDUCATION, 
EXPERIENCE, EDUCATIONAL PROGRAMS, 
TIME PERIODS AND TYPE OF LICENSE 
22 TAC §535.66 
The Texas Real Estate Commission withdraws the proposed 
amendments to §535.66 which appeared in the June 26, 2009, 
issue of the Texas Register (34 TexReg 4271). 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903865 
Loretta R. DeHay 
Interim Administrator and General Counsel 
Texas Real Estate Commission 
Effective date: August 31, 2009 
For further information, please call: (512) 465-3926 
WITHDRAWN RULES September 11, 2009 34 TexReg 6313 
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TITLE 1. ADMINISTRATION 
PART 3. OFFICE OF THE ATTORNEY 
GENERAL 
CHAPTER 52. ADMINISTRATION 
SUBCHAPTER A. GENERAL PROVISIONS 
1 TAC §52.1 
The Office of the Attorney General adopts new Chapter 52, Sub­
chapter A, §52.1, concerning Sick Leave Pool, without changes 
to the proposed text as published in the April 24, 2009, issue 
of the Texas Register (34 TexReg 2579) and will not be repub­
lished. 
The purpose of the new rule is to prescribe procedures relating 
to the administration of the agency sick leave pool. 
No comments were received regarding proposed rule during the 
comment period. 
This rule is adopted in accordance with Texas Government Code 
§661.002(c), which requires state agencies to adopt rules and 
prescribe procedures relating to the administration of the agency 
sick leave pool. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903819 
Stacey Napier 
Deputy Attorney General 
Office of the Attorney General 
Effective date: September 17, 2009 
Proposal publication date: April 24, 2009 
For further information, please call: (512) 936-9901 
PART 10. DEPARTMENT OF 
INFORMATION RESOURCES 
CHAPTER 202. INFORMATION SECURITY 
STANDARDS 
The Texas Department of Information Resources (department) 
adopts amendments to 1 TAC Chapter 202, §§202.1, 202.20 ­
202.26, 202.70 - 202.76, concerning Information Security Stan­
dards, without changes to the proposed text as published in the 
June 5, 2009, issue of the Texas Register (34 TexReg 3459). 
The amendments clarify and standardize policy requirements for 
state agencies and institutions of higher education to help protect 
the State’s critical information resources and the security of cit­
izens’ information. The changes address three technical areas 
of security controls: firewalls, encryption, and incident response. 
They also reflect findings and recommendations of the State Au­
ditor’s Office (SAO) as well as improved technical standards. 
Subchapter A. Definitions 
1 TAC §202.1 
The changes to §202.1(4), (5), (7), (10), (14), (15), and (20) are 
necessary to effectuate appropriate security controls. Section 
202.1(9) clarifies and improves encryption technical standards. 
Section 202.1(22) clarifies and improves the technical standards 
and best practices for reporting security incidents. Section 
202.1(7) - (29) are updated for numbering purposes. Section 
202.1(1) - (3), (8), (11), (12), (16) - (19), (21), (23) - (29) contain 
terminology and technical corrections. 
Subchapter B. Security Standards for State Agencies 
1 TAC §§202.20 - 202.26 
The amendments to §202.20 align risk management terminology 
to reflect clarifications to the list of applicable terms and technolo­
gies in §202.1. 
The changes to §202.21 clarify wording regarding information 
ownership and associated responsibilities as well as the require­
ment for the information resource owner to coordinate with the 
head of the agency when classifying business functional infor­
mation, the responsibility and authority for data owners to spec­
ify controls that  extend to services as well as to other  informa­
tion resources, and Information Security Officer functions. The 
changes to this section also align Information Owner terminology 
to reflect clarifications to the list of applicable terms and technolo­
gies in §202.1, delete redundant language, add and clarify the 
responsibility and authority for information owners to approve, 
justify, documents, and coordinate agency exceptions to security 
controls, require information owners to classify business func­
tional information, require custodians of information to include 
technical safeguards for the information resources and clarify 
the responsibilities of information resources custodians to in­
clude third party entities. The amendments to §202.21 also align 
the requirement for the state agency Information Security Offi ­
cer to approve security controls for major information resources 
projects as specified in §§2054.304 - 2054.307, Government 
Code, and clarify the responsibility and authority for Information 
Security Officers to approve, justify, document, and communi­
cate agency exceptions to information security requirements or 
controls as part of the security risk assessment process. 
Section 202.22 aligns risk management terminology with that in 
the amended definitions of §202.1. 
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Section 202.23 clarifies the scope of physical security manage­
ment and documentation responsibilities as well as the require­
ment to conduct at least annual physical security reviews as part 
of the risk assessment process. 
Section 202.24 updates and consolidates the elements of Busi­
ness Impact Analysis for Business Continuity Planning using cur­
rent best practices, aligns risk assessment terminology and mis­
sion critical information terminology to reflect clarifications in the 
definitions in §202.1, and eliminates redundant language. 
Section 202.25 clarifies language as well as the process to ap­
prove, justify, and document exceptions to information security 
safeguards. This section also clarifies the scope of the require­
ment to identify, document, and protect confidential information 
files or records consistently with the requirements of §202.20(1) 
and to protect information resources assigned to third parties. 
Section 202.25 also aligns risk management terminology with 
the definitions in §202.1, updates the reference for digital signa­
ture guidelines, updates the technical and procedural standards 
for encryption, clarifies procedural safeguards for protecting 
data within test environments, updates applicable "Account 
Management" policy requirements to include user identity and 
monitoring user access, and recommends creating, distributing, 
and implementing an "Application Security" policy based on 
applicable risk management decisions and business functions. 
Changes in this section also update "Change Management" 
to include "Configuration Management," update "Email" with 
"Electronic Communication" policy requirements to include 
electronic messages in addition to email, recommend creat­
ing, distributing, and implementing a "Firewall" management 
policy based on applicable risk management decisions and 
business functions and provide topic areas the firewall policy 
should address. Section 202.25 updates and clarifies "Incident 
Management," "Password/Authentication," "Platform Harden­
ing," "Vendor Access," and "Wireless Access" policies. It also 
updates the "Perimeter Security Controls" safeguard to include 
the requirement to provide related external security services for 
state agencies pursuant to Chapters 2054 and 2059, Govern­
ment Code. Section 202.20 adds "Intrusion Protection System" 
to the list of components that may be included as perimeter 
security controls, updates the perimeter security component 
descriptions and definitions, and clarifies the requirement for 
system Logon Banners to specify that the "no expectation of 
privacy" statement is applicable to system users. 
Section 202.26 updates security incident reporting and response 
requirements, defines what incidents must be reported to the 
department, describes the incident reporting responsibilities of 
vendors and other third parties with respect to the agencies they 
support, clarifies monthly summary reporting requirements and 
requires the department to provide additional reporting instruc­
tions. 
Subchapter C. Security Standards for Institutions of Higher Ed­
ucation 
1 TAC §§202.70 - 202.76 
The changes to §202.70 align risk management terminology to 
reflect clarifications to the list of applicable terms and technolo­
gies in §202.1. 
The changes to §202.71 clarify wording regarding information 
ownership and associated responsibilities as well as the require­
ment for the information resource owner to coordinate with the 
head of the institution of higher education when classifying busi­
ness functional information, the responsibility and authority for 
data owners to specify controls that extend to services as well 
as to other information resources, and Information Security Of­
ficer functions. The changes to this section also align Infor­
mation Owner terminology to reflect clarifications to the list of 
applicable terms and technologies in §202.1, delete redundant 
language, add and clarify the responsibility and authority for in­
formation owners to approve, justify, document, and coordinate 
agency exceptions to security controls, require information own­
ers to classify business functional information, require custodi­
ans of information to include technical safeguards for the infor­
mation resources and clarify the responsibilities of information 
resources custodians to include third party entities. The amend­
ments to §202.71 also align the requirement for the institution of 
higher education Information Security Officer to approve secu­
rity controls for major information resources projects as spec­
ified in §§2054.304 - 2054.307, Government Code, and clar­
ify the responsibility and authority for Information Security Of­
ficers to approve, justify, document, and communicate institu­
tion of higher education exceptions to information security re­
quirements or controls as part of the security risk assessment 
process. 
Section 202.72 aligns risk management terminology with that in 
the amended definitions of §202.1. 
Section 202.73 clarifies the scope of physical security manage­
ment and documentation responsibilities as well as the require­
ment to conduct at least annual physical security reviews as part 
of the risk assessment process. 
Section 202.74 updates and consolidates the elements of Busi­
ness Impact Analysis for Business Continuity Planning using cur­
rent best practices, aligns risk assessment terminology and mis­
sion critical information terminology to reflect clarifications in the 
definitions in §202.1, and eliminates redundant language. 
Section 202.75 clarifies language as well as the process to ap­
prove, justify, and document exceptions to information security 
safeguards. This section also clarifies the scope of the require­
ment to identify, document, and protect confidential information 
files or records consistently with the requirements of §202.70(1) 
and to protect information resources assigned to third parties. 
Section 202.75 also aligns risk management terminology with 
the definitions in §202.1, updates the reference for digital signa­
ture guidelines, updates the technical and procedural standards 
for encryption, clarifies procedural safeguards for protecting 
data within test environments, updates applicable "Account 
Management" policy requirements to include user identity and 
monitoring user access, and recommends creating, distributing, 
and implementing an "Application Security" policy based on 
applicable risk management decisions and business functions. 
Changes in this section also update "Change Management" 
to include "Configuration Management," update "Email" with 
"Electronic Communication" policy requirements to include 
electronic messages in addition to email, recommend creating, 
distributing, and implementing a "Firewall" management policy 
based on applicable risk management decisions and business 
functions and provide topic areas the firewall policy should 
address. Section 202.75 updates and clarifies "Incident Man­
agement" policy, "Password/Authentication" policy, "Platform 
Hardening," "Vendor Access," and "Wireless Access" policies. 
Section 202.70 adds "Intrusion Protection System" to the list of 
components that may be included as perimeter security con­
trols, updates the perimeter security component descriptions 
and definitions, and clarifies the requirement for system Logon 
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Banners to specify that the "no expectation of privacy" statement 
is applicable to system users. 
Section 202.76 updates security incident reporting and response 
requirements, defines what incidents must be reported to the 
department, describes the incident reporting responsibilities of 
vendors and other third parties with respect to the institutions 
of higher education they support, clarifies monthly summary re­
porting requirements and requires the department to provide ad­
ditional reporting instructions. 
SUBCHAPTER A. DEFINITIONS 
1 TAC §202.1 
The amendments are adopted under §2054.052(a), Government 
Code, which authorizes the department to adopt rules as neces­
sary to implement its responsibilities under Chapter 2054, Gov­
ernment Code. 
Sections 2054.051, 2054.052 and 2054.121, Government Code, 
are affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Department of Information Resources 
Effective date: September 17, 2009 
Proposal publication date: June 5, 2009 
For further information, please call: (512) 475-4750 
SUBCHAPTER B. SECURITY STANDARDS 
FOR STATE AGENCIES 
1 TAC §§202.20 - 202.26 
The amendments are adopted under §2054.052(a), Government 
Code, which authorizes the department to adopt rules as neces­
sary to implement its responsibilities under Chapter 2054, Gov­
ernment Code. 
Section 2054.051 and §2054.052, Government Code, are af­
fected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Department of Information Resources 
Effective date: September 17, 2009 
Proposal publication date: June 5, 2009 
For further information, please call: (512) 475-4750 
SUBCHAPTER C. SECURITY STANDARDS 
FOR INSTITUTIONS OF HIGHER EDUCATION 
1 TAC §§202.70 - 202.76 
The amendments are adopted under §2054.052(a), Government 
Code, which authorizes the department to adopt rules as neces­
sary to implement its responsibilities under Chapter 2054, Gov­
ernment Code. 
Sections 2054.051, 2054.052 and 2054.121, Government Code, 
are affected by the adoption. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Department of Information Resources 
Effective date: September 17, 2009 
Proposal publication date: June 5, 2009 
For further information, please call: (512) 475-4750 
PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 
CHAPTER 355. REIMBURSEMENT RATES 
SUBCHAPTER F. REIMBURSEMENT 
METHODOLOGY FOR PROGRAMS SERVING 
PERSONS WITH MENTAL ILLNESS AND 
MENTAL RETARDATION 
1 TAC §355.723 
The Texas Health and Human Services Commission (HHSC) 
adopts amendments to §355.723, relating to Reimbursement 
Methodology for Home and Community-Based Services (HCS) 
under Title 1, Part 15, Chapter 355, Subchapter F, without 
changes to the proposed text as published in the July 24, 2009, 
issue of the Texas Register (34 TexReg 4801) and will not be 
republished. 
Background and Justification 
This rule establishes the reimbursement methodology for the 
Home and Community-Based Services (HCS) waiver program. 
HHSC, under its authority and responsibility to administer and 
implement rates, is updating this rule to: (i) describe how admin­
istrative and operations expenses are allocated to the various 
HCS service types, (ii) describe how the foster/companion care 
coordinator component of the foster/companion care rate is de­
termined, (iii) delete language indicating that payment rates are 
determined annually and that state-operated HCS providers are 
reimbursed at cost, and (iv) clarify the current reimbursement 
methodology. 
The Department of Aging and Disability Services (DADS) 
provides individualized services and supports to persons with 
mental retardation who are living with their families, in their own 
homes, or in other community settings, such as small group 
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homes, through the HCS Medicaid waiver program. In order to 
receive matching federal funds, this waiver requires approval 
from the federal Centers for Medicare and Medicaid Services 
(CMS). 
Under the current HCS reimbursement methodology, a monthly 
"Administration and Operations" fee is used to reimburse 
providers for certain administration and operations expenses re­
lated to various HCS services. The fee is currently a flat $938.62 
per consumer per month or approximately $11,263 per annum. 
In 2008, a waiver renewal application was submitted to CMS 
for the HCS waiver program which was set to expire August 31, 
2008. As a condition of the waiver approval, CMS instructed 
HHSC to develop and implement a new payment methodology 
that would incorporate administration and operations costs into 
the rate for covered services and to discontinue reimbursing for 
those expenses as a separate monthly payment. 
In response to provider concerns regarding CMS’s directive, 
HHSC submitted a letter to CMS in October 2008 requesting 
that CMS reconsider its decision to redistribute the monthly 
fee. CMS responded in January 2009 reaffirming its direction 
and  requiring HHSC to submit a corrective action plan on how  
it intended to redistribute the monthly fee in order to maintain 
federal funding for the HCS waiver program. 
To come into compliance with the CMS directive, HHSC formed 
a workgroup and gathered feedback on possible options to re­
distribute the monthly administration and operations fee to the 
individual services in the HCS waiver. HHSC considered the 
feedback from the workgroup and other interested parties. This 
rule reflects the results of that feedback by adopting weighting 
factors for distributing these costs. While this weighting method­
ology represents a reduction in the total administration and op­
erations reimbursement for foster/companion care providers, it 
equalizes the percentage of the total rate paid to foster/compan­
ion care and residential care providers for their administration 
and operations costs. 
Currently, many HCS providers pay the full foster/companion 
care direct services rate to individuals providing foster/com­
panion care in order to recruit and retain foster/companion 
care providers. These HCS providers cover the cost of fos­
ter/companion care coordination with the funds from the monthly 
administration and operations fee, even though the foster/com­
panion care direct services rate includes a foster/companion 
care coordinator component. To enable providers to continue 
funding the costs for foster/companion care coordination using 
administration and operations funds, this rule determines a 
stand-alone foster/companion care coordinator component of 
the foster/companion care rate. This component is funded out 
of the administration and operations costs prior to the alloca­
tion of the administration and operations costs to the various 
HCS services. As a result, providers will be able to continue 
funding the costs for foster/companion care coordination using 
administration and operations funds. Language indicating how 
often payment rates are determined is being deleted because 
the frequency of rate determination is addressed in §355.101 
of this title (relating to Introduction). Language indicating that 
state-operated HCS providers are reimbursed at cost is being 
deleted because there are currently no state-operated HCS 
providers and, if there were, they would be reimbursed in the 
same manner as all other HCS providers. Language concerning 
the reimbursement methodology is being modified to clarify the 
rate determination process. 
Comments 
The 30-day comment period ended August 23, 2009. During 
this period, HHSC received comments regarding the proposed 
amendments to §355.723 from five HCS providers, one advo­
cacy group, relatives of consumers, the Private Providers As­
sociation of Texas and other interested parties. Overall, three 
commenters expressed support for the rule as proposed, one 
commenter was neutral and thirty-four commenters expressed 
opposition to the rule. Commenters expressing opposition to 
the rule were divided between those who objected to the  rule  
because it directed too many funds to residential support ser­
vices and not enough funds to foster/companion care services 
and those who  objected  to  the rule because it directed too many 
funds to foster/companion care services and not enough funds 
to residential support services. A summary of the comments re­
lating to the proposed rule and HHSC’s responses follows: 
General comment: The proposed rule is being applied to re­
imbursement rates (in particular the indirect component of the 
rates) that have long been inadequate. 
Response: This comment is not germane to the proposed rule. 
The purpose of the proposed rules is to describe how administra­
tive and operations expenses are allocated to the various HCS 
service types, not to address issues pertaining to the adequacy 
of the HCS reimbursement rates. HHSC did not change the pro­
posed rule in response to this comment. 
General comment: The preamble to the rule states that "HHSC 
considered the feedback from the workgroup and other inter­
ested parties including HCS providers specializing in the provi­
sion of foster/companion care services" (page 4801). This state­
ment conflicts with the HCS requirement under 40 TAC, Chapter 
9, Subchapter D, Rule §9.174, that a contracted provider "pro­
vide or obtain as needed and without delay all HCS Program 
services." 
Response: 40 TAC, Chapter 9, Subchapter D, Rule §9.174 is 
separate from this proposal and is enforced by the Department 
of Aging and Disability Services. HHSC did not change the pro­
posed rule in response to this comment. 
General comment: One commenter indicated that HHSC did not 
provide a small business analysis. This commenter stated that 
turning a blind eye to the small business impact ignores the duty 
the State has to its citizens and will devastate the provider net­
work. 
Response: The rule proposal published in the July 24, 2009, is­
sue of the Texas Register (34 TexReg 4801) contained an exten­
sive Small Business and Micro-Business Impact Analysis. This 
analysis appeared on pages 4802 through 4804 of the Texas 
Register. HHSC did not change the proposed rule in response 
to this comment. 
Comments concerning §355.723(d)(2): Multiple commenters ex­
pressed opposition to the creation of a foster/companion care 
coordinator component of the foster/companion care rate to be 
funded out of the administration and operations costs prior to the 
allocation of the administration and operations costs to the var­
ious HCS services. These commenters indicated that adminis­
tration and operations expenses associated with the provision of 
residential support services are significantly greater than those 
associated with foster/companion care services and that funds 
should not be diverted from the residential support services ad­
ministration and operations allocation to fund a foster/companion 
care coordinator. 
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Response: HHSC agrees that the administration and opera­
tions expenses associated with the provision of residential sup­
port services are significantly greater than those associated with 
foster/companion care services. The payment rates resulting 
from the rule as proposed direct significantly more administra­
tion and operations funds to residential support services than to 
foster/companion care services, even after accounting for the 
funding of the foster/companion care coordinator component. 
HHSC did not change the proposed rule in response to these 
comments. 
Comments concerning §355.723(d)(2): Two commenters ex­
pressed support for the creation of a foster/companion care 
coordinator component of the foster/companion care rate. 
Response: HHSC did not change the proposed rule in response 
to these comments. 
Comment concerning §355.723(d)(5): One commenter ex­
pressed opposition to the weights proposed in §355.723(d)(5) 
by stating that the methodology employed to develop the pro­
posed weights was inequitable because it did not capture all 
administration and operations costs for foster care. 
Response: HHSC does not agree that the methodology em­
ployed to develop the proposed weights failed to capture all ad­
ministration and operations costs for foster care. HHSC does 
agree that a number of foster care providers appear to have 
been covering the cost of foster/companion care coordination 
with administration and operations fee monies, even though the 
current modeled foster/companion care rate contains a separate 
foster/companion care coordinator component. However, sub­
section (d), paragraph (2) addresses this issue by determining 
a stand-alone foster/companion care coordinator component of 
the foster/companion care rate that will be funded out of admin­
istration and operations costs prior to their allocation to the vari­
ous HCS services. As a result, providers will be able to continue 
funding their costs for foster/companion care coordination using 
administration and operations funds. HHSC did not change the 
proposed rule in response to this comment.  
Comment concerning §355.723(d)(5): One commenter ex­
pressed opposition to the weights proposed in §355.723(d)(5), 
stating that the proposed weights will result in DADS paying 
HCS providers significantly more money to cover administration 
and operations expenses for group home services than for 
foster/companion care services, which will give group home 
services substantial advantages regarding new development 
and borrowing power, encourage the provider base to migrate to 
the group home model, and deny consumers freedom of choice 
and that the proposed weights will result in HCS providers 
receiving less money to cover administration and operations 
expenses for foster/companion care than they currently receive. 
Response: HHSC agrees that the proposed weights will shift ad­
ministration and operations funding from foster/companion care 
services to residential support services. HHSC believes that this 
change will more closely align payment for administrative and 
operations expenses with administrative effort so that services 
that require more effort or time to administer and operate will be 
equitably compensated. It is HHSC’s position that rates need 
to be as closely aligned with costs as possible to ensure eq­
uity, avoid false incentives and ensure accountability for taxpayer 
funds. These rules do not change the direct care components 
of the rates and only change the administration and operations 
component of the rate. HHSC did not change the proposed rule 
in response to these comments. 
Comment concerning §355.723(d)(5): Two commenters ex­
pressed opposition to the weights proposed in §355.723(d)(5) 
and proposed that the weights be set equal for residential 
support services and foster/companion care. 
Response: HHSC does not agree that the proposed weights 
should be revised. The proposed weights are based on analyses 
of data that represents substantially equal percentages of units 
of service provided under residential support services and fos­
ter/companion care. The results of the analyses are supported 
by analyses of cost report data. The commenters did not pro­
vide any data or other information to support their contention 
that HHSC’s analyses were flawed or that its database was bi­
ased. As noted elsewhere in this preamble, HHSC solicited and 
received input from providers and other stakeholders and, as a 
result, proposed a methodology that recognizes the administra­
tive and operating costs of residential care providers and fos­
ter/companion care providers in equal percentages of the total 
rate paid to the respective providers. HHSC believes that this 
allocation of administrative and operating costs is fair and rea­
sonable. HHSC did not change the proposed rule in response 
to these comments. 
Comment concerning §355.723(d)(5): One commenter ex­
pressed opposition to the weights proposed in §355.723(d)(5) 
based on the belief that differential service costs are already 
addressed in the service rates and room and board collection 
and that administrative and operations costs do not vary from 
residential support to foster/companion care to any degree of 
consequence. 
Response: Analyses of both data collected specifically for the 
purpose of developing the  weights as well as  analyses of HCS  
cost report data indicate that there are significant differences 
in the administrative effort required to provide residential sup­
port versus foster/companion care versus supported home liv­
ing. HHSC did not change the proposed rule in response to 
these comments. 
Comment concerning §355.723(d)(5): One commenter indi­
cated that the proposed rule exceeds the federal mandate to 
eliminate the monthly administrative fee and incorporate those 
fees into the rate for covered services. This commenter stated 
that HHSC can equally redistribute the fee and support that de­
cision to CMS by pointing out historical methodologies, pointing 
out a 12-year history of equal distribution among service areas 
and specifying that it provides incentives for more cost efficient 
services. 
Response: CMS requires that rates be related to costs. Equal 
distribution of the administration and operations fee would lead 
to rates that vary significantly from the costs to provide the ser­
vices. HHSC did not change the proposed rule in response to 
this comment. 
Other comments were received relating to the need for additional 
funding for the HCS program and suggestions about how to eval­
uate the impact of the rule after implementation. Since these 
comments do not relate directly to the rule, no changes were 
made. 
The amendment is adopted under the Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rulemaking authority; the Human Resources Code 
§32.021, and the Texas Government Code §531.021(a), which 
provide HHSC with the authority to administer the federal medi­
cal assistance (Medicaid) program in Texas; and the Texas Gov­
ernment Code §531.021(b), which provides HHSC with the au-
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thority to propose and adopt rules governing the determination 
of Medicaid reimbursements. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Texas Health and Human Services Commission 
Effective date: September 20, 2009 
Proposal publication date: July 24, 2009 
For further information, please call: (512) 424-6900 
TITLE 4. AGRICULTURE 
PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 
CHAPTER 26. FOOD AND NUTRITION 
DIVISION 
SUBCHAPTER B. NUTRITION WORKING 
GROUPS 
4 TAC §26.20, §26.21 
The Texas Department of Agriculture (the department) adopts 
new Chapter 26, Subchapter B, §26.20, concerning the Early 
Childhood Health and Nutrition Interagency Council, and §26.21, 
concerning the Interagency Farm-To-School Coordination Task 
Force, without changes to the proposal published in the July 10, 
2009, issue of the Texas Register (34 TexReg 4603).  
Section 26.20 is adopted pursuant to conform to Senate Bill 395 
(SB 395), 81st Legislative Session, 2009, which authorized the 
department to research, assess and develop an early childhood 
nutrition and physical activity plan for implementation in the state. 
Section 26.21 is adopted pursuant to Senate Bill 1027 (SB 1027), 
81st Legislative Session, 2009, which authorized the department 
to develop and implement a plan to facilitate the availability of 
locally grown food products in public schools. 
No comments were received on the proposal. 
Section 26.20 is adopted under the Texas Health and Safety 
Code, Chapter 115, as enacted by SB 395; specifically, 
§115.003, which authorizes the department to establish the 
Early Childhood Health and Nutrition Interagency Council; and 
§115.012, which provides the department with the authority to 
adopt rules to implement Chapter 115. Section 26.21 is adopted 
under the Texas Agriculture Code (the Code), §12.0026, as 
enacted by SB 1027, which requires the department to establish 
the Interagency Farm-To-School Coordination Task Force; 
the Code, §12.016, which provides the department with the 
authority to adopt rules to carry out its duties under the Code; 
and the Texas Government Code, §2001.006, which provides 
the department with the authority to adopt rules in preparation 
for the implementation of legislation that has become law, but 
has not taken effect. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 26, 2009. 
TRD-200903766 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: September 15, 2009 
Proposal publication date: July 10, 2009 
For further information, please call: (512) 463-4075 
SUBCHAPTER C. NUTRITION OUTREACH 
AND EDUCATION 
The Texas Department of Agriculture (the department) adopts 
proposed Chapter 26, Subchapter C, Division 1, §26.30, con­
cerning the Nutrition Outreach Program; Division 2, §§26.40 
- 26.48, concerning the Best Practices in Nutrition Education 
Grant Program; and Division 3, §§26.50 - 26.57, concerning 
the Nutrition Education Grant Program. All new sections are 
adopted without changes to the proposal published in the July 
17, 2009, issue of the Texas Register (34 TexReg 4708). 
The adopted new sections implement Senate Bill 282 (SB 282), 
81st Regular Session, 2009. Chapter 26, Subchapter C, Division 
1, §26.30 provides authorization for the department to adminis­
ter the Nutrition Outreach Program. Adopted §26.30 contains a 
Statement of Authorization for the program. The Nutrition Out­
reach Program will serve the purpose of promoting better health 
and nutrition programs and preventing obesity among children 
in this state. 
Chapter 26, Subchapter C, Division 2, §§26.40 - 26.48 provide 
authorization for the department to implement and adminis­
ter the Best Practices in Nutrition Education Grant Program. 
Adopted §26.40 contains a Statement of Authorization for the 
program; §26.41 contains definitions related to implementa­
tion of the program; §26.42 contains a Statement of Purpose 
for the program; §26.43 contains eligibility requirements for 
grant recipients; §26.44 contains the application procedure; 
§26.45 contains the selection criteria for recipients; §26.46 
defines permitted use of grant funds; §26.47 explains the grant 
agreement to be used in the program; and §26.48 explains 
reporting procedures to be used in the program. The Best 
Practices in Nutrition Education Grant Program will award grant 
funds to school districts and/or campuses for implementing best 
practices in nutrition education. 
Chapter 26, Subchapter C, Division 3, §§26.50 - 26.57 provide 
authorization for the department to implement and administer the 
Nutrition Education Grant Program. Adopted §26.50 contains a 
Statement of Authorization for the program; §26.51 contains def­
initions related to implementation of the program; §26.52 con­
tains a Statement of Purpose for the program; §26.53 contains 
eligibility requirements for grant recipients; §26.54 contains the 
application procedure; §26.55 contains the selection criteria for 
recipients; §26.56 explains the grant agreement to be used in the 
program; and §26.57 explains reporting procedures to be used in 
the program. The Nutrition Education Grant Program will provide 
grants to specified care providers and community or faith-based 
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organizations to operate nutrition education programs for chil­
dren. 
No comments were received on the proposal. 
DIVISION 1. NUTRITION OUTREACH 
PROGRAM 
4 TAC §26.30 
New §26.30 is adopted under the authority of the  Texas Agricul­
ture Code (the Code), §12.0027, as enacted by SB 282, which 
provides the department with the authority to develop a nutrition 
outreach program and adopt rules as necessary to administer 
the program. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 26, 2009. 
TRD-200903767 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: September 15, 2009 
Proposal publication date: July 17, 2009 
For further information, please call: (512) 463-4075 
DIVISION 2. BEST PRACTICES IN 
NUTRITION EDUCATION GRANT PROGRAM 
4 TAC §§26.40 - 26.48 
New §§26.40 - 26.48 are adopted under the authority of the 
Texas Education Code, §38.026, as enacted by SB 282, which 
provides that the department shall develop a program for award­
ing grants to public school campuses for best practices in nu­
trition education, and provides that the department may adopt 
rules as necessary to administer such a grant program. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 26, 2009. 
TRD-200903768 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: September 15, 2009 
Proposal publication date: July 17, 2009 
For further information, please call: (512) 463-4075 
DIVISION 3. NUTRITION EDUCATION 
GRANT PROGRAM 
4 TAC §§26.50 - 26.57 
New §§26.50 - 26.57 are adopted under the authority of the 
Texas Human Resources Code, §33.028, as enacted by SB 282, 
which provides that the department shall develop a program for 
awarding nutrition education grants, and provides that the de­
partment may adopt rules as necessary to administer such a 
program. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 26, 2009. 
TRD-200903769 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Effective date: September 15, 2009 
Proposal publication date: July 17, 2009 
For further information, please call: (512) 463-4075 
TITLE 22. EXAMINING BOARDS 
PART 5. STATE BOARD OF DENTAL 
EXAMINERS 
CHAPTER 115. EXTENSION OF DUTIES OF 
AUXILIARY PERSONNEL--DENTAL HYGIENE 
22 TAC §115.6 
The Texas State Board of Dental Examiners (Board) adopts new 
§115.6, concerning records, without changes to the proposed 
text as published in the July 10, 2009 issue of the Texas Register 
(34 TexReg 4615) and will not be republished. 
The new section is adopted to establish a reference to the 
recordkeeping standard of care relating to dental hygiene prac­
tice. 
No comments were received. 
The section is adopted under Texas Government Code 
§2001.021 et seq., Texas Civil Statutes; the Occupations Code 
§254.001, which provides the Board with the authority to adopt 
and enforce rules necessary for it to perform its duties. 
The proposed amendment affects Title 3, Subtitle D of the Oc­
cupations Code and Title 22, Texas Administrative Code, Part 5. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903845 
Sherri Sanders Meek 
Executive Director 
State Board of Dental Examiners 
Effective date: September 20, 2009 
Proposal publication date: July 10, 2009 
For further information, please call: (512) 475-0972 
PART 6. TEXAS BOARD OF 
PROFESSIONAL ENGINEERS 
ADOPTED RULES September 11, 2009 34 TexReg 6321 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
CHAPTER 133. LICENSING 
The Texas Board of Professional Engineers (Board) adopts 
amendments to §133.63, concerning the Texas Engineering 
Professional Conduct and Ethics Examination and §133.81, 
concerning Receipt and Processing of Applications by the 
Board, without changes to the proposed text as published in the 
July 10, 2009, issue of the Texas Register (34 TexReg 4616) 
and will not be republished. 
The adopted amendment to §133.63 changes the passing score 
on the Texas Engineering Professional Conduct and Ethics Ex­
amination from a 70 to a 90. 
The adopted amendment to §133.81 relates to requirements for 
applicants for licensure as a professional engineer. The change 
clarifies that the Executive Director can evaluate and determine 
whether a substantially modified application should be handled 
as a "new" application with regard to which version of the Board 
rules shall be used to review the application. The applicant has 
the ability to appeal this determination to the Licensing Commit­
tee of the Board. 
No public comments were received for any of the rules. 
SUBCHAPTER G. EXAMINATIONS 
22 TAC §133.63 
The amendment is adopted pursuant to the Texas Engineering 
Practice Act, Occupations Code §1001.202, which authorizes 
the board to make and enforce all rules and regulations and by­
laws consistent with the Act as necessary for the performance of 
its duties, the governance of its own proceedings, and the regu­
lation of the practice of engineering in this state. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903810 
Dale Beebe Farrow, P.E. 
Executive Director 
Texas Board of Professional Engineers 
Effective date: September 20, 2009 
Proposal publication date: July 10, 2009 
For further information, please call: (512) 440-7723 
SUBCHAPTER H. REVIEW PROCESS OF 
APPLICATIONS AND LICENSE ISSUANCE 
22 TAC §133.81 
The amendment is adopted pursuant to the Texas Engineering 
Practice Act, Occupations Code §1001.202, which authorizes 
the board to make and enforce all rules and regulations and by­
laws consistent with the Act as necessary for the performance of 
its duties, the governance of its own proceedings, and the regu­
lation of the practice of engineering in this state. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903811 
Dale Beebe Farrow, P.E. 
Executive Director 
Texas Board of Professional Engineers 
Effective date: September 20, 2009 
Proposal publication date: July 10, 2009 
For further information, please call: (512) 440-7723 
CHAPTER 137. COMPLIANCE AND 
PROFESSIONALISM 
The Texas Board of Professional Engineers (Board) adopts 
amendments to §137.9, concerning Renewal for Expired Li­
cense, §137.17, concerning Continuing Education Program and 
§137.31, concerning Seal Specifications, without changes to 
the proposed text as published in the July 10, 2009, issue of the 
Texas Register (34 TexReg 4617) and will not be republished. 
The adopted amendment to §137.9 contains two main sections. 
The first states that the  Board will  not  refund annual or late re­
newal fees unless an incorrect fee was assessed by the Board. 
The second is related to a requirement from the Office of the 
Attorney General (OAG), as described in Texas Family Code, 
Chapter 232, that the Board shall not renew a professional engi­
neer license if notified by the OAG that the licensee is delinquent 
in their child support payments. 
The adopted amendment to §137.17 relates to requirements for 
licensed engineers who wish to change the status of the license 
from inactive to active. It clarifies that the licensee shall provide 
documentation of the required continuing education hours when 
applying for reactivation. 
The adopted amendment to §137.31 permits the use of com­
monly accepted variations of given names on engineering seals. 
No public comments were received for any of the rules. 
SUBCHAPTER A. INDIVIDUAL AND 
ENGINEER COMPLIANCE 
22 TAC §137.9 
The amendment is adopted pursuant to the Texas Engineering 
Practice Act, Occupations Code §1001.202, which authorizes 
the board to make and enforce all rules and regulations and by­
laws consistent with the Act as necessary for the performance of 
its duties, the governance of its own proceedings, and the regu­
lation of the practice of engineering in this state. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903812 
Dale Beebe Farrow, P.E. 
Executive Director 
Texas Board of Professional Engineers 
Effective date: September 20, 2009 
Proposal publication date: July 10, 2009 
For further information, please call: (512) 440-7723 
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22 TAC §137.17 
The amendment is adopted pursuant to the Texas Engineering 
Practice Act, Occupations Code §1001.202, which authorizes 
the board to make and enforce all rules and regulations and by­
laws consistent with the Act as necessary for the performance of 
its duties, the governance of its own proceedings, and the regu­
lation of the practice of engineering in this state. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903813 
Dale Beebe Farrow, P.E. 
Executive Director 
Texas Board of Professional Engineers 
Effective date: September 20, 2009 
Proposal publication date: July 10, 2009 
For further information, please call: (512) 440-7723 
♦ ♦ ♦ 
SUBCHAPTER B. SEALING REQUIREMENTS 
22 TAC §137.31 
The amendment is adopted pursuant to the Texas Engineering 
Practice Act, Occupations Code §1001.202, which authorizes 
the board to make and enforce all rules and regulations and by­
laws consistent with the Act as necessary for the performance of 
its duties, the governance of its own proceedings, and the regu­
lation of the practice of engineering in this state. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903841 
Dale Beebe Farrow, P.E. 
Executive Director 
Texas Board of Professional Engineers 
Effective date: September 20, 2009 
Proposal publication date: July 10, 2009 
For further information, please call: (512) 440-7723 
CHAPTER 139. ENFORCEMENT 
The Texas Board of Professional Engineers (Board) adopts new 
§139.51, concerning License Suspension Based on Delinquent 
Child Support and new §139.63, concerning Extensions of Time, 
without changes to the proposed text as published in the July 10, 
2009, issue of the  Texas Register (34 TexReg 4619) and will not 
be republished. 
The adopted new §139.51 implements a requirement from the 
Office of the Attorney General (OAG), as described in Texas 
Family Code, Chapter 232, that the Board shall suspend a pro­
fessional engineer license if notified by the OAG that the licensee 
is delinquent in their child support payments. 
The adopted new §139.63 delegates to the Executive Director 
the authority to enter into agreements to modify time limits as 
provided under the Administrative Procedure Act, Texas Gov­
ernment Code §2001.147. This new rule allows the Board to 
better coordinate the presentation of proposed decisions in con­
tested cases at the regularly scheduled quarterly meetings of the 
Board. 
No public comments were received for any of the rules. 
SUBCHAPTER D. SPECIAL DISCIPLINARY 
PROVISIONS FOR LICENSE HOLDERS 
22 TAC §139.51 
The new rule is adopted pursuant to the Texas Engineering Prac­
tice Act, Occupations Code §1001.202, which authorizes the 
board to make and enforce all rules and regulations and bylaws 
consistent with the Act as necessary for the performance of its 
duties, the governance of its own proceedings, and the regula­
tion of the practice of engineering in this state. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903814 
Dale Beebe Farrow, P.E. 
Executive Director 
Texas Board of Professional Engineers 
Effective date: September 20, 2009 
Proposal publication date: July 10, 2009 
For further information, please call: (512) 440-7723 
♦ ♦ ♦ 
SUBCHAPTER E. HEARINGS 
22 TAC §139.63 
The new rule is adopted pursuant to the Texas Engineering Prac­
tice Act, Occupations Code §1001.202, which authorizes the 
board to make and enforce all rules and regulations and bylaws 
consistent with the Act as necessary for the performance of its 
duties, the governance of its own proceedings, and the regula­
tion of the practice of engineering in this state. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903815 
Dale Beebe Farrow, P.E. 
Executive Director 
Texas Board of Professional Engineers 
Effective date: September 20, 2009 
Proposal publication date: July 10, 2009 
For further information, please call: (512) 440-7723 
PART 15. TEXAS STATE BOARD OF 
PHARMACY 
CHAPTER 291. PHARMACIES 
ADOPTED RULES September 11, 2009 34 TexReg 6323 
SUBCHAPTER D. INSTITUTIONAL 
PHARMACY (CLASS C) 
22 TAC §§291.72 - 291.76 
The Texas State Board of Pharmacy adopts amendments to 
§291.72, concerning Definitions, §291.73, concerning  Per­
sonnel, §291.74, concerning Operational Standards, §291.75, 
concerning Records, and §291.76, concerning (Class C) Phar­
macies Located in a Freestanding Ambulatory Surgical Center. 
Section 291.74 is adopted with changes to the proposed text as 
published in the June 12, 2009, issue of the Texas Register (34 
TexReg 3893). Sections 291.72, 291.73, 291.75 and 291.76 
are adopted without changes and will not be republished. 
The amendments incorporate recommendations made by the 
Task Force on Class C Pharmacy Rules as follows: clarify the 
definition of an inpatient and change all references from inpa­
tient to patient; allow for a quarterly inspection of automated 
medication supply systems provided certain monitoring and se­
curity features are present; delete the need for in-process check­
ing of prepacking and labeling of unit and multi-dose packages 
by pharmacy technicians, but keep the final check by pharma­
cists; change the word typewriter to data processing system 
and printer; add electronic receiving of medication orders; define 
labeling requirements for discharge prescriptions; allow phar­
macy technicians to re-stock automated medication supply cab­
inets provided a pharmacist conducts checking, provided ma­
chine readable product identifier  information is used in  the  fi ­
nal verification; delete tripelennamine (PBZ) from drugs consid­
ered as controlled substances; replace reference to supportive 
personnel with pharmacy technician and pharmacy technician 
trainee; delete requirements that dangerous drugs be supplied 
to discharged emergency room patients on a telephone call by 
physician. The amendments also incorporate staff recommen­
dations to update/correct references to other rules and update 
the rules to be consistent with other sections of the rules. 
The following comments were received regarding adoption of the 
amendments. 
The Texas Society of Health-System Pharmacists (TSHP) 
commented that "in-process" checking by a pharmacist may 
have been inadvertently left in several sections of the rules and 
recommended that it be deleted from these sections. The Board 
disagrees with this comment. The "in-process" checking was 
left in the rules in sections regarding compounding because 
"in-process" checking is a requirement elsewhere in the rules. 
TSHP also suggested that §291.74(j)(2)(D) be changed to allow 
IV admixtures in medication supply systems and to reference 
verified and labeled prescription drugs. The Board disagrees 
with deleting the reference to IV admixtures because the prod­
ucts would have a limited beyond-use-day but does agree with 
this comment and included verified and labeled. 
Envision commented that the requirement to have a pharmacist 
visit the pharmacy every 7 days should not be included or 
changed to allow for electronic supervision. The Board dis­
agrees with the comment and believes a pharmacist should visit 
the pharmacy to ensure patient safety at least every 7 days. 
The amendments are adopted under §551.002 and §554.051 of 
the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569, 
Texas Occupations Code). The Board interprets §551.002 as 
authorizing the agency to protect the public through the effective 
control and regulation of the practice of pharmacy. The Board 
interprets §554.051(a) as authorizing the agency to adopt rules 
for the proper administration and enforcement of the Act. 
The statutes affected by this rule: Texas Pharmacy Act, Chap­
ters 551 - 566 and 568 - 569, Texas Occupations Code. 
§291.74. Operational Standards. 
(a) Licensing requirements. 
(1) A Class C pharmacy shall register annually or bienni­
ally with the board on a pharmacy license application provided by the 
board, following the procedures specified in §291.1 of this title (relat­
ing to Pharmacy License Application). 
(2) If the institutional pharmacy is owned or operated by a 
hospital management or consulting firm, the following conditions ap­
ply. 
(A) The pharmacy license application shall list the hos­
pital management or consulting firm as the owner or operator. 
(B) The hospital management or consulting firm shall 
obtain DEA and DPS controlled substance registrations that are issued 
in their name, unless the following occurs: 
(i) the hospital management or consulting firm and 
the facility cosign a contractual pharmacy service agreement which as­
signs overall responsibility for controlled substances to the facility; and 
(ii) such hospital pharmacy management or consult­
ing firm maintains dual responsibility for the controlled substances. 
(3) A Class C pharmacy which changes ownership shall 
notify the board within 10 days of the change of ownership and ap­
ply for a new and separate license as specified in §291.3 of this title 
(relating to Required Notifications). 
(4) A Class C pharmacy which changes location and/or 
name shall notify the board within 10 days of the change and file for 
an amended license as specified in §291.3 of this title. 
(5) A Class C pharmacy owned by a partnership or corpo­
ration which changes managing officers shall notify the board in writ­
ing of the names of the new managing officers within 10 days of the 
change following the procedures in §291.3 of this title. 
(6) A Class C pharmacy shall notify the board in writing 
within 10 days of closing, following the procedures in §291.5 of this 
title (relating to Closing a Pharmacy). 
(7) A fee as specified in §291.6 of this title (relating to Phar­
macy License Fees) will be charged for the issuance and renewal of a 
license and the issuance of an amended license. 
(8) A separate license is required for each principal place 
of business and only one pharmacy license may be issued to a specific 
location. 
(9) A Class C pharmacy, licensed under the Act, 
§560.051(a)(3), which also operates another type of pharmacy 
which would otherwise be required to be licensed under the Act, 
§560.051(a)(1) (Community Pharmacy (Class A)) or the Act, 
§560.051(a)(2) (Nuclear Pharmacy (Class B)), is not required to secure 
a license for the such other type of pharmacy; provided, however, 
such licensee is required to comply with the provisions of §291.31 
of this title (relating to Definitions), §291.32 of this title (relating to 
Personnel), §291.33 of this title (relating to Operational Standards), 
§291.34 of this title (relating to Records), and §291.35 of this title 
(relating to Official Prescription Records), contained in Community 
Pharmacy (Class A), or §291.51 of this title (relating to Purpose), 
§291.52 of this title (relating to Definitions), §291.53 of this title 
(relating to Personnel), §291.54 of this title (relating to Operational 
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Standards), and §291.55 of this title (relating to Records), contained in 
Nuclear Pharmacy (Class B), to the extent such sections are applicable 
to the operation of the pharmacy. 
(10) A Class C (Institutional) pharmacy engaged in the 
compounding of non-sterile preparations shall comply with the provi­
sions of §291.131 of this title (relating to Pharmacies Compounding 
Non-sterile Preparations); 
(11) A Class C (Institutional) pharmacy engaged in the 
compounding of sterile preparations shall comply with the provisions 
of §291.133 of this title (relating to Pharmacies Compounding Sterile 
Preparations). 
(12) A Class C (Institutional) pharmacy engaged in the pro­
vision of remote pharmacy services, including storage and dispensing 
of prescription drugs, shall comply with the provisions of §291.121 of 
this title (relating to Remote Pharmacy Services). 
(13) A Class C (Institutional) pharmacy engaged in cen­
tralized prescription dispensing and/or prescription drug or medication 
order processing shall comply with the provisions of §291.123 of this 
title (relating to Central Prescription Drug or Medication Order Pro­
cessing) and/or §291.125 of this title (relating to Centralized Prescrip­
tion Dispensing). 
(b) Environment. 
(1) General requirements. 
(A) The institutional pharmacy shall have adequate 
space necessary for the storage, compounding, labeling, dispensing, 
and sterile preparation of drugs prepared in the pharmacy, and ad­
ditional space, depending on the size and scope of pharmaceutical 
services. 
(B) The institutional pharmacy shall be arranged in an 
orderly fashion and shall be kept clean. All required equipment shall 
be clean and in good operating condition. 
(C) A sink with hot and cold running water exclusive 
of restroom facilities shall be available to all pharmacy personnel and 
shall be maintained in a sanitary condition at all times. 
(D) The institutional pharmacy shall be properly lighted 
and ventilated. 
(E) The temperature of the institutional pharmacy shall 
be maintained within a range compatible with the proper storage of 
drugs. The temperature of the refrigerator and/or freezer shall be main­
tained within a range compatible with the proper storage of drugs. 
(F) If the institutional pharmacy has flammable mate­
rials, the pharmacy shall have a designated area for the storage of 
flammable materials. Such area shall meet the requirements set by lo­
cal and state fire laws. 
(G) The institutional pharmacy shall store antiseptics, 
other drugs for external use, and disinfectants separately from internal 
and injectable medications. 
(2) Security requirements. 
(A) The institutional pharmacy shall be enclosed and 
capable of being locked by key, combination or other mechanical or 
electronic means, so as to prohibit access by unauthorized individuals. 
Only individuals authorized by the pharmacist-in-charge shall enter the 
pharmacy. 
(B) Each pharmacist on duty shall be responsible for 
the security of the institutional pharmacy, including provisions for ad­
equate safeguards against theft or diversion of dangerous drugs, con­
trolled substances, and records for such drugs. 
(C) The institutional pharmacy shall have locked stor­
age for Schedule II controlled substances and other drugs requiring ad­
ditional security. 
(c) Equipment and supplies. Institutional pharmacies dis­
tributing medication orders shall have the following equipment: 
(1) data processing system including a printer or compara­
ble equipment; and 
(2) refrigerator and/or freezer and a system or device (e.g., 
thermometer) to monitor the temperature to ensure that proper storage 
requirements are met. 
(d) Library. A reference library shall be maintained that in­
cludes the following in hard-copy or electronic format and that phar­
macy personnel shall be capable of accessing at all times: 
(1) current copies of the following: 
(A) Texas Pharmacy Act and rules; 
(B) Texas Dangerous Drug Act and rules; 
(C) Texas Controlled Substances Act and regulations; 
and 
(D) Federal Controlled Substances Act and regulations 
(or official publication describing the requirements of the Federal Con­
trolled Substances Act and regulations); 
(2) at least one current or updated reference from each of 
the following categories: 
(A) drug interactions. A reference text on drug interac­
tions, such as Drug Interaction Facts. A separate reference is not re­
quired if other references maintained by the pharmacy contain drug in­
teraction information including information needed to determine sever­
ity or significance of the interaction and appropriate recommendations 
or actions to be taken; 
(B) a general information reference text, such as: 
(i) Facts and Comparisons with current supple­
ments; 
(ii) United States Pharmacopeia Dispensing Infor­
mation Volume I (Drug Information for the Healthcare Provider); 
(iii) AHFS Drug Information with current supple­
ments; 
(iv) Remington’s Pharmaceutical Sciences; or 
(v) Clinical Pharmacology; 
(3) a current or updated reference on injectable drug prod­
ucts, such as Handbook of Injectable Drugs; 
(4) basic antidote information and the telephone number of 
the nearest regional poison control center; 
(5) metric-apothecary weight and measure conversion 
charts. 
(e) Absence of a pharmacist. 
(1) Medication orders. 
(A) In facilities with a full-time pharmacist, if a prac­
titioner orders a drug for administration to a bona fide patient of the 
facility when the pharmacy is closed, the following is applicable. 
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(i) Prescription drugs and devices only in sufficient 
quantities for immediate therapeutic needs may be removed from the 
institutional pharmacy. 
(ii) Only a designated licensed nurse or practitioner 
may remove such drugs and devices. 
(iii) A record shall be made at the time of withdrawal 
by the authorized person removing the drugs and devices. The record 
shall contain the following information: 
(I) name of patient; 
(II) name of device or drug, strength, and dosage 
form; 
(III) dose prescribed; 
(IV) quantity taken; 
(V) time and date; and 
(VI) signature (first initial and last name or full 
signature) or electronic signature of person making withdrawal. 
(iv) The original or direct copy of the medication 
order may substitute for such record, providing the medication order 
meets all the requirements of clause (iii) of this subparagraph. 
(v) The pharmacist shall verify the withdrawal of 
drugs from the pharmacy and perform a drug regimen review as spec­
ified in subsection (g)(1)(B) of this section as soon as practical, but in 
no event more than 72 hours from the time of such withdrawal. 
(B) In facilities with a part-time or consultant pharma­
cist, if a practitioner orders a drug for administration to a bona fide 
patient of the facility when the pharmacist is not on duty, or when the 
pharmacy is closed, the following is applicable. 
(i) Prescription drugs and devices only in sufficient 
quantities for therapeutic needs may be removed from the institutional 
pharmacy. 
(ii) Only a designated licensed nurse or practitioner 
may remove such drugs and devices. 
(iii) A record shall be made at the time of withdrawal 
by the authorized person removing the drugs and devices; the record 
shall meet the same requirements as specified in subparagraph (A)(iii) 
and (iv) of this paragraph. 
(iv) The pharmacist shall verify the withdrawal of 
drugs from the pharmacy and perform a drug regimen review as spec­
ified in subsection (g)(1)(B) of this section after a reasonable interval, 
but in no event may such interval exceed seven days. 
(2) Floor stock. In facilities using a floor stock method of 
drug distribution, the following is applicable. 
(A) Prescription drugs and devices may be removed 
from the pharmacy only in the original manufacturer’s container or 
prepackaged container. 
(B) Only a designated licensed nurse or practitioner 
may remove such drugs and devices. 
(C) A record shall be made at the time of withdrawal 
by the authorized person removing the drug or device; the record shall 
contain the following information: 
(i) name of the drug, strength, and dosage form; 
(ii) quantity removed; 
(iii) location of floor stock; 
(iv) date and time; and 
(v) signature (first initial and last name or full signa­
ture) or electronic signature of person making the withdrawal. 
(D) The pharmacist shall verify the withdrawal of drugs 
from the pharmacy after a reasonable interval, but in no event may such 
interval exceed seven days. 
(f) Drugs. 
(1) Procurement, preparation and storage. 
(A) The pharmacist-in-charge shall have the responsi­
bility for the procurement and storage of drugs, but may receive input 
from other appropriate staff of the facility, relative to such responsibil­
ity. 
(B) The pharmacist-in-charge shall have the responsi­
bility for determining specifications of all drugs procured by the facil­
ity. 
(C) Institutional pharmacies may not sell, purchase, 
trade or possess prescription drug samples, unless the pharmacy meets 
all of the following conditions: 
(i) the pharmacy is owned by a charitable organiza­
tion described in the Internal Revenue Code of 1986, or by a city, state 
or county government; 
(ii) the pharmacy is a part of a health care entity 
which provides health care primarily to indigent or low income patients 
at no or reduced cost; 
(iii) the samples are for dispensing or provision at 
no charge to patients of such health care entity; and 
(iv) the samples are possessed in compliance with 
the federal Prescription Drug Marketing Act of 1986. 
(D) All drugs shall be stored at the proper temperatures, 
as defined in the  USP/NF  and in §291.15 of this title (relating to Storage 
of Drugs). 
(E) Any drug bearing an expiration date may not be dis­
tributed beyond the expiration date of the drug. 
(F) Outdated and other unusable drugs shall be removed 
from stock and shall be quarantined together until such drugs are dis­
posed of properly. 
(2) Formulary. 
(A) A formulary shall be developed by the facility com­
mittee performing the pharmacy and therapeutics function for the fa­
cility. For the purpose of this section, a formulary is a compilation of 
pharmaceuticals that reflects the current clinical judgment of a facil­
ity’s medical staff. 
(B) The pharmacist-in-charge or pharmacist designated 
by the pharmacist-in-charge shall be a full voting member of the com­
mittee performing the pharmacy and therapeutics function for the facil­
ity, when such committee is performing the pharmacy and therapeutics 
function. 
(C) A practitioner may grant approval for pharmacists 
at the facility to interchange, in accordance with the facility’s formu­
lary, for the prescribed drugs on the practitioner’s medication orders 
provided: 
(i) the pharmacy and therapeutics committee has de­
veloped a formulary; 
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(ii) the formulary has been approved by the medical 
staff committee of the facility; 
(iii) there is a reasonable method for the practitioner 
to override any interchange; and 
(iv) the practitioner authorizes pharmacists in the fa­
cility to interchange on his/her medication orders in accordance with 
the facility’s formulary through his/her written agreement to abide by 
the policies and procedures of the medical staff and facility. 
(3) Prepackaging of drugs. 
(A) Distribution within a facility. 
(i) Drugs may be prepackaged in quantities suitable 
for internal distribution by a pharmacist or by pharmacy technicians or 
pharmacy technician trainees under the direction and direct supervision 
of a pharmacist. 
(ii) The label of a prepackaged unit shall indicate: 
(I) brand name and strength of the drug; or if no 
brand name, then the generic name, strength, and name of the manu­
facturer or distributor; 
(II) facility’s unique lot number; 
(III) expiration date based on currently available 
literature; and 
(IV) quantity of the drug, if the quantity is greater 
than one. 
(iii) Records of prepackaging shall be maintained to 
show: 
(I) name of the drug, strength, and dosage form; 
(II) facility’s unique lot number; 
(III) manufacturer or distributor; 
(IV) manufacturer’s lot number; 
(V) expiration date; 
(VI) quantity per prepackaged unit; 
(VII) number of prepackaged units; 
(VIII) date packaged; 
(IX) name, initials, or electronic signature of the 
prepacker; and 
(X) name, initials, or electronic signature of the 
responsible pharmacist. 
(iv) Stock packages, prepackaged units, and control 
records shall be quarantined together until checked/released by the 
pharmacist. 
(B) Distribution to other Class C (Institutional) pharma­
cies under common ownership. 
(i) Drugs may be prepackaged in quantities suitable 
for distribution to other Class C (Institutional) pharmacies under com­
mon ownership by a pharmacist or by pharmacy technicians or phar­
macy technician trainees under the direction and direct supervision of 
a pharmacist. 
(ii) The label of a prepackaged unit shall indicate: 
(I) brand name and strength of the drug; or if no 
brand name, then the generic name, strength, and name of the manu­
facturer or distributor; 
(II) facility’s unique lot number; 
(III) expiration date based on currently available 
literature; 
(IV) quantity of the drug, if the quantity is greater 
than one; and 
(V) name of the facility responsible for pre-pack­
aging the drug. 
(iii) Records of pre-packaging shall be maintained 
to show: 
(I) name of the drug, strength, and dosage form; 
(II) facility’s unique lot number; 
(III) manufacturer or distributor; 
(IV) manufacturer’s lot number; 
(V) expiration date; 
(VI) quantity per prepackaged unit; 
(VII) number of prepackaged units; 
(VIII) date packaged; 
(IX) name, initials, or electronic signature of the 
prepacker; 
(X) name, initials, or electronic signature of the 
responsible pharmacist; and 
(XI) name of the facility receiving the pre-pack­
aged drug. 
(iv) Stock packages, prepackaged units, and control 
records shall be quarantined together until checked/released by the 
pharmacist. 
(v) The pharmacy shall have written procedure for 
the recall of any drug prepackaged for another Class C Pharmacy under 
common ownership. The recall procedures shall require: 
(I) notification to the pharmacy to which the 
prepackaged drug was distributed; 
(II) quarantine of the product if there is a suspi­
cion of harm to a patient; 
(III) a mandatory recall if there is confirmed or 
probable harm to a patient; and 
(IV) notification to the board if a mandatory re­
call is instituted. 
(4) Sterile preparations prepared in a location other than 
the pharmacy. A distinctive supplementary label shall be affixed to the  
container of any admixture. The label shall bear at a minimum: 
(A) patient’s name and location, if not immediately ad­
ministered; 
(B) name and amount of drug(s) added; 
(C) name of the basic solution; 
(D) name or identifying code of person who prepared 
admixture; and 
(E) expiration date of solution. 
(5) Distribution. 
(A) Medication orders. 
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(i) Drugs may be given to patients in facilities only 
on the order of a practitioner. No change in the order for drugs may be 
made without the approval of a practitioner except as authorized by the 
practitioner in compliance with paragraph (2)(C) of this subsection. 
(ii) Drugs may be distributed only from the original 
or a direct copy of the practitioner’s medication order. 
(iii) Pharmacy technicians and pharmacy technician 
trainees may not receive verbal medication orders. 
(iv) Institutional pharmacies shall be exempt from  
the labeling provisions and patient notification requirements of 
§562.006 and §562.009 of the Act, as respects drugs distributed 
pursuant to medication orders. 
(B) Procedures. 
(i) Written policies and procedures for a drug dis­
tribution system (best suited for the particular institutional pharmacy) 
shall be developed and implemented by the pharmacist-in-charge, with 
the advice of the committee performing the pharmacy and therapeutics 
function for the facility. 
(ii) The written policies and procedures for the drug 
distribution system shall include, but not be limited to, procedures re­
garding the following: 
(I) pharmaceutical care services; 
(II) handling, storage and disposal of cytotoxic 
drugs and waste; 




(VII) reference materials; 
(VIII) drug selection and procurement; 
(IX) drug storage; 
(X) controlled substances; 
(XI) investigational drugs, including the obtain­
ing of protocols from the principal investigator; 
(XII) prepackaging and manufacturing; 
(XIII) stop orders; 
(XIV) reporting of medication errors, adverse 
drug reactions/events, and drug product defects; 
(XV) physician orders; 
(XVI) floor stocks; 
(XVII) drugs brought into the facility; 
(XVIII) furlough medications; 
(XIX) self-administration; 
(XX) emergency drug supply; 
(XXI) formulary; 
(XXII) monthly inspections of nursing stations 
and other areas where drugs are stored, distributed, administered or 
dispensed; 
(XXIII) control of drug samples; 
(XXIV) outdated and other unusable drugs; 
(XXV) routine distribution of patient medication; 
(XXVI) preparation and distribution of sterile 
preparations; 
(XXVII) handling of medication orders when a 
pharmacist is not on duty; 
(XXVIII) use of automated compounding or 
counting devices; 
(XXIX) use of data processing and direct imaging 
systems; 
(XXX) drug administration to include infusion 
devices and drug delivery systems; 
(XXXI) drug labeling; 
(XXXII) recordkeeping; 
(XXXIII) quality assurance/quality control; 
(XXXIV) duties and education and training of 
professional and nonprofessional staff; and 
(XXXV) emergency preparedness plan, to in­
clude continuity of patient therapy and public safety. 
(6) Discharge Prescriptions. Discharge prescriptions must 
be dispensed and labeled in accordance with §291.33 of this title (relat­
ing to Operational Standards) except that certain medications packaged 
in unit-of-use containers, such as metered-dose inhalers, insulin pens, 
topical creams or ointments, or ophthalmic or otic preparation that are 
administered to the patient during the time the patient was a patient in 
the hospital, may be provided to the patient upon discharge provided 
the pharmacy receives a discharge order and the product bears a label 
containing the following information: 
(A) name of the patient; 
(B) name and strength of the medication; 
(C) name of the prescribing or attending practitioner; 
(D) directions for use; 
(E) duration of therapy (if applicable); and 
(F) name and telephone number of the pharmacy. 
(g) Pharmaceutical care services. 
(1) The pharmacist-in-charge shall assure that at least the 
following pharmaceutical care services are provided to patients of the 
facility. 
(A) Drug utilization review. A systematic ongoing 
process of drug utilization review shall be developed in conjunction 
with the medical staff to increase the probability of desired patient 
outcomes and decrease the probability of undesired outcomes from 
drug therapy. 
(B) Drug regimen review. 
(i) For the purpose of promoting therapeutic appro­
priateness, a pharmacist shall evaluate medication orders and patient 
medication records for: 
(I) known allergies; 
(II) rational therapy--contraindications; 
(III) reasonable dose and route of administration; 
(IV) reasonable directions for use; 
34 TexReg 6328 September 11, 2009 Texas Register 
(V) duplication of therapy; 
(VI) drug-drug interactions; 
(VII) drug-food interactions; 
(VIII) drug-disease interactions; 
(IX) adverse drug reactions; 
(X) proper utilization, including overutilization 
or underutilization; and 
(XI) clinical laboratory or clinical monitoring 
methods to monitor and evaluate drug effectiveness, side effects, 
toxicity, or adverse effects, and appropriateness to continued use of 
the drug in its current regimen. 
(ii) The drug regimen review shall be conducted on 
a prospective basis when a pharmacist is on duty, except for an emer­
gency order, and on a retrospective basis as specified in subsection 
(e)(1) of this section when a pharmacist is not on duty. 
(iii) Any questions regarding the order must be re­
solved with the prescriber and a written notation of these discussions 
made and maintained. 
(iv) The drug regimen review may be conducted by 
remotely accessing the pharmacy’s electronic data base from outside 
the pharmacy by an individual Texas licensed pharmacist employee of 
the pharmacy, provided the pharmacy establishes controls to protect 
the privacy of the patient and the security of confidential records. 
(C) Education. The pharmacist-in-charge in coopera­
tion with appropriate multi-disciplinary staff of the facility shall de­
velop policies that assure that: 
(i) the patient and/or patient’s caregiver receives in­
formation regarding drugs and their safe and appropriate use; and 
(ii) health care providers are provided with patient 
specific drug information. 
(D) Patient monitoring. The pharmacist-in-charge in 
cooperation with appropriate multi-disciplinary staff of the facility 
shall develop policies to ensure that the patient’s response to drug 
therapy is monitored and conveyed to the appropriate health care 
provider. 
(2) Other pharmaceutical care services which may be pro­
vided by pharmacists in the facility include, but are not limited to, the 
following: 
(A) managing drug therapy as delegated by a practi­
tioner as allowed under the provisions of the Medical Practice Act; 
(B) administering immunizations and vaccinations un­
der written protocol of a physician; 
(C) managing patient compliance programs; 
(D) providing preventative health care services; and 
(E) providing case management of patients who are be­
ing treated with high-risk or high-cost drugs, or who are considered 
"high risk" due to their age, medical condition, family history, or re­
lated concern. 
(h) Emergency rooms. 
(1) During the times a pharmacist is on duty in the facility 
any prescription drugs supplied to an outpatient, including emergency 
department patients, may only be dispensed by a pharmacist. 
(2) When a pharmacist is not on duty in the facility, the fol­
lowing is applicable for supplying prescription drugs to be taken home 
by the patient for self-administration from the emergency room. If the 
patient has been admitted to the emergency room and assessed by a 
practitioner at the hospital, the following procedures shall be observed 
in supplying prescription drugs from the emergency room. 
(A) Dangerous drugs and/or controlled substances may 
only be supplied in accordance with the system of control and account­
ability for dangerous drugs and/or controlled substances administered 
or supplied from the emergency room; such system shall be developed 
and supervised by the pharmacist-in-charge or staff pharmacist desig­
nated by the pharmacist-in-charge. 
(B) Only dangerous drugs and/or controlled substances 
listed on the emergency room drug list may be supplied; such list shall 
be developed by the pharmacist-in-charge and the facility’s emergency 
department committee (or like group or person responsible for policy 
in that department) and shall consist of dangerous drugs and/or con­
trolled substances of the nature and type to meet the immediate needs 
of emergency room patients. 
(C) Dangerous drugs and/or controlled substances may 
only be supplied in prepackaged quantities not to exceed a 72-hour 
supply in suitable containers and appropriately prelabeled (including 
necessary auxiliary labels) by the institutional pharmacy. 
(D) At the time of delivery of the dangerous drugs 
and/or controlled substances, the practitioner or licensed nurse under 
the supervision of a practitioner shall appropriately complete the label 
with at least the following information: 
(i) name, address, and phone number of the facility; 
(ii) date supplied; 
(iii) name of practitioner; 
(iv) name of patient; 
(v) directions for use; 
(vi) brand name and strength of the dangerous drug 
or controlled substance; or if no brand name, then the generic name, 
strength, and the name of the manufacturer or distributor of the dan­
gerous drug or controlled substance; 
(vii) quantity supplied; and 
(viii) unique identification number. 
(E) The practitioner, or a licensed nurse under the 
supervision of the practitioner, shall give the appropriately labeled, 
prepackaged drug to the patient and explain the correct use of the drug. 
(F) A perpetual record of dangerous drugs and/or con­
trolled substances supplied from the emergency room shall be main­
tained in the emergency room. Such record shall include the following: 
(i) date supplied; 
(ii) practitioner’s name; 
(iii) patient’s name; 
(iv) brand name and strength of the dangerous drug 
or controlled substance; or if no brand name, then the generic name, 
strength, and the name of the manufacturer or distributor of the dan­
gerous drug or controlled substance; 
(v) quantity supplied; and  
(vi) unique identification number. 
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(G) The pharmacist-in-charge, or staff pharmacist des­
ignated by the pharmacist-in-charge, shall verify the correctness of this 
record at least once every seven days. 
(i) Radiology departments. 
(1) During the times a pharmacist is on duty, any prescrip­
tion drugs dispensed to an outpatient, including radiology department 
patients, may only be dispensed by a pharmacist. 
(2) When a pharmacist is not on duty, the following proce­
dures shall be observed in supplying prescription drugs from the radi­
ology department. 
(A) Prescription drugs may only be supplied to patients 
who have been scheduled for an x-ray examination at the facility. 
(B) Prescription drugs may only be supplied in accor­
dance with the system of control and accountability for prescription 
drugs administered or supplied from the radiology department and su­
pervised by the pharmacist-in-charge or staff pharmacist designated by 
the pharmacist-in-charge. 
(C) Only prescription drugs listed on the radiology drug 
list may be supplied; such list shall be developed by the pharmacist-in­
charge and the facility’s radiology committee (or like group or persons 
responsible for policy in that department) and shall consist of drugs for 
the preparation of a patient for a radiological procedure. 
(D) Prescription drugs may only be supplied in 
prepackaged quantities in suitable containers and prelabeled by the 
institutional pharmacy with the following information: 
(i) name and address of the facility; 
(ii) directions for use; 
(iii) name and strength of the prescription drug--if 
generic name, the name of the manufacturer or distributor of the pre­
scription drug; 
(iv) quantity; 
(v) facility’s lot number and expiration date; and 
(vi) appropriate ancillary label(s). 
(E) At the time of delivery of the prescription drug, the 
practitioner or practitioner’s agent shall complete the label with the 
following information: 
(i) date supplied; 
(ii) name of physician; 
(iii) name of patient; and 
(iv) unique identification number. 
(F) The practitioner or practitioner’s agent shall give 
the appropriately labeled, prepackaged prescription drug to the patient. 
(G) A perpetual record of prescription drugs supplied 
from the radiology department shall be maintained in the radiology 
department. Such records shall include the following: 
(i) date supplied; 
(ii) practitioner’s name; 
(iii) patient’s name; 
(iv) brand name and strength of the prescription 
drug; or if no brand name, then the generic name, strength, dosage 
form, and the name of the manufacturer or distributor of the prescrip­
tion drug; 
(v) quantity supplied; and 
(vi) unique identification number. 
(H) The pharmacist-in-charge, or a pharmacist desig­
nated by the pharmacist-in-charge, shall verify the correctness of this 
record at least once every seven days. 
(j) Automated devices and systems. 
(1) Automated compounding or counting devices. If a 
pharmacy uses automated compounding or counting devices: 
(A) the pharmacy shall have a method to calibrate and 
verify the accuracy of the automated compounding or counting device 
and document the calibration and verification on a routine basis;  
(B) the devices may be loaded with unlabeled drugs 
only by a pharmacist or by pharmacy technicians or pharmacy techni­
cian trainees under the direction and direct supervision of a pharmacist; 
(C) the label of an automated compounding or counting 
device container shall indicate the brand name and strength of the drug; 
or if no brand name, then the generic name, strength, and name of the 
manufacturer or distributor; 
(D) records of loading unlabeled drugs into an auto­
mated compounding or counting device shall be maintained to show: 
(i) name of the drug, strength, and dosage form; 
(ii) manufacturer or distributor; 
(iii) manufacturer’s lot number; 
(iv) expiration date; 
(v) date of loading; 
(vi) name, initials, or electronic signature of the per­
son loading the automated compounding or counting device; and 
(vii) signature or electronic signature of the respon­
sible pharmacist; and 
(E) the automated compounding or counting device 
shall not be used until a pharmacist verifies that the system is properly 
loaded and affixes his or her signature to the record specified in 
subparagraph (D) of this paragraph. 
(2) Automated medication supply systems. 
(A) Authority to use automated medication supply sys­
tems. A pharmacy may use an automated medication supply system to 
fill medication orders provided that: 
(i) the pharmacist-in-charge is responsible for the 
supervision of the operation of the system; 
(ii) the automated medication supply system has 
been tested by the pharmacy and found to dispense accurately. The 
pharmacy shall make the results of such testing available to the Board 
upon request; and 
(iii) the pharmacy will make the automated medica­
tion supply system available for inspection by the board for the purpose 
of validating the accuracy of the system. 
(B) Quality assurance program. A pharmacy which 
uses an automated medication supply system to fill medication orders 
shall operate according to a written program for quality assurance of 
the automated medication supply system which: 
(i) requires continuous monitoring of the automated 
medication supply system; and 
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(ii) establishes mechanisms and procedures to test 
the accuracy of the automated medication supply system at least every 
six months and whenever any upgrade or change is made to the system 
and documents each such activity. 
(C) Policies and procedures of operation. 
(i) When an automated medication supply system is 
used to store or distribute medications for administration pursuant to 
medication orders, it shall be operated according to written policies 
and procedures of operation. The policies and procedures of operation 
shall establish requirements for operation of the automated medication 
supply system and shall describe policies and procedures that: 
(I) include a description of the policies and pro­
cedures of operation; 
(II) provide for a pharmacist’s review and ap­
proval of each original or new medication order prior to withdrawal 
from the automated medication supply system: 
(-a-) before the order is filled when a pharma­
cist is on duty except for an emergency order; 
(-b-) retrospectively within 72 hours in a fa­
cility with a full-time pharmacist when a pharmacist is not on duty at 
the time the order is made; or 
(-c-) retrospectively within 7 days in a facility 
with a part-time or consultant pharmacist when a pharmacist is not on 
duty at the time the order is made; 
(III) provide for access to the automated medica­
tion supply system for stocking and retrieval of medications which is 
limited to licensed healthcare professionals, pharmacy technicians, or 
pharmacy technician trainees acting under the supervision of a phar­
macist; 
(IV) provide that a pharmacist is responsible for 
the accuracy of the restocking of the system. The actual restocking 
may be performed by a pharmacy technician or pharmacy technician 
trainee; 
(V) provide for an accountability record to be 
maintained which documents all transactions relative to stocking and 
removing medications from the automated medication supply system; 
(VI) require a prospective or retrospective drug 
regimen review is conducted as specified in subsection (g) of this sec­
tion; and 
(VII) establish and make provisions for docu­
mentation of a preventative maintenance program for the automated 
medication supply system. 
(ii) A pharmacy which uses an automated medica­
tion supply system to fill medication orders shall, at least annually, re­
view its written policies and procedures, revise them if necessary, and 
document the review. 
(D) Automated medication supply systems used for 
storage and recordkeeping of medications located outside of the phar­
macy department (e.g., Pyxis). A pharmacy technician or pharmacy 
technician trainee may re-stock an automated medication supply 
system located outside of the pharmacy department with prescription 
drugs other than compounded IV admixtures provided: 
(i) prior to distribution of the prescription drugs a 
pharmacist verifies that the prescription drugs pulled to stock the auto­
mated supply system match the list of prescription drugs generated by 
the automated medication supply system; 
(ii) the prescription drugs to re-stock the system are 
labeled and verified with a machine readable product identifier, such as 
a barcode; 
(iii) any previous manipulation of the product such 
as repackaging or extemporaneous compounding has been checked by 
a pharmacist; and 
(iv) quality assurance audits are conducted accord­
ing to established policies and procedures to ensure accuracy of the 
process. 
(E) Recovery Plan. A pharmacy which uses an auto­
mated medication supply system to store or distribute medications for 
administration pursuant to medication orders shall maintain a written 
plan for recovery from a disaster or any other situation which interrupts 
the ability of the automated medication supply system to provide ser­
vices necessary for the operation of the pharmacy. The written plan for 
recovery shall include: 
(i) planning and preparation for maintaining phar­
macy services when an automated medication supply system is expe­
riencing downtime; 
(ii) procedures for response when an automated 
medication supply system is experiencing downtime; 
(iii) procedures for the maintenance and testing of 
the written plan for recovery; and 
(iv) procedures for notification of the Board and 
other appropriate agencies whenever an automated medication supply 
system experiences downtime for more than two days of operation or 
a period of time which significantly limits the pharmacy’s ability to 
provide pharmacy services. 
(3) Verification of medication orders prepared by the phar­
macy department through the use of an automated medication supply 
system. A pharmacist must check drugs prepared pursuant to medica­
tion orders to ensure that the drug is prepared for distribution accurately 
as prescribed. This paragraph does not apply to automated medication 
supply systems used for storage and recordkeeping of medications lo­
cated outside of the pharmacy department. 
(A) This check shall be considered accomplished if: 
(i) a check of the final product is conducted by a 
pharmacist after the automated system has completed preparation of 
the medication order and prior to delivery to the patient; or 
(ii) the following checks are conducted by a phar­
macist: 
(I) if the automated medication supply system 
contains unlabeled stock drugs, a pharmacist verifies that those drugs 
have been accurately stocked; and 
(II) a pharmacist checks the accuracy of the data 
entry of each original or new medication order entered into the auto­
mated medication supply system before the order is filled. 
(B) If the final check is accomplished as specified in 
subparagraph (A)(ii) of this paragraph, the following additional re­
quirements must be met. 
(i) The medication order preparation process must 
be fully automated from the time the pharmacist releases the medica­
tion order to the automated system until a completed medication order, 
ready for delivery to the patient, is produced. 
(ii) The pharmacy has conducted initial testing and 
has a continuous quality assurance program which documents that the 
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automated medication supply system dispenses accurately as specified 
in paragraph (2)(A) and (B) of this subsection. 
(iii) The automated medication supply system doc­
uments and maintains: 
(I) the name(s), initials, or identification code(s) 
of each pharmacist responsible for the checks outlined in subparagraph 
(A)(ii) of this paragraph; and 
(II) the name(s), initials, or identification code(s) 
and specific activity(ies) of each pharmacist or pharmacy technician 
or pharmacy technician trainee who performs any other portion of the 
medication order preparation process. 
(iv) The pharmacy establishes mechanisms and pro­
cedures to test the accuracy of the automated medication supply system 
at least every month rather than every six months as specified in para­
graph (2)(B) of this subsection. 
(4) Automated checking device. 
(A) For the purpose of this subsection, an automated 
checking device is a fully automated device which confirms, after a 
drug is prepared for distribution but prior to delivery to the patient, that 
the correct drug and strength has been labeled with the correct label for 
the correct patient. 
(B) The final check of a drug prepared pursuant to a 
medication order shall be considered accomplished using an automated 
checking device provided: 
(i) a check of the final product is conducted by a 
pharmacist prior to delivery to the patient or the following checks are 
performed by a pharmacist: 
(I) the prepackaged drug used to fill the order is 
checked by a pharmacist who verifies that the drug is labeled and pack­
aged accurately; and 
(II) a pharmacist checks the accuracy of each 
original or new medication order. 
(ii) the medication order is prepared, labeled, and 
made ready for delivery to the patient in compliance with Class C (In­
stitutional) Pharmacy rules; and 
(iii) prior to delivery to the patient: 
(I) the automated checking device  confirms that 
the correct drug and strength has been labeled with the correct label for 
the correct patient; and 
(II) a pharmacist performs all other duties re­
quired to ensure that the medication order has been prepared safely 
and accurately as prescribed. 
(C) If the final check is accomplished as specified in 
subparagraph (B) of this paragraph, the following additional require­
ments must be met. 
(i) The pharmacy has conducted initial testing of the 
automated checking device and has a continuous quality assurance pro­
gram which documents that the automated checking device accurately 
confirms that the correct drug and strength has been labeled with the 
correct label for the correct patient. 
(ii) The pharmacy documents and maintains: 
(I) the name(s), initials, or identification code(s) 
of each pharmacist responsible for the checks outlined in subparagraph 
(B)(i) of this paragraph; and 
(II) the name(s), initials, or identification code(s) 
and specific activity(ies) of each pharmacist, pharmacy technician, or 
pharmacy technician trainee who performs any other portion of the 
medication order preparation process. 
(iii) The pharmacy establishes mechanisms and pro­
cedures to test the accuracy of the automated checking device at least 
monthly. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903843 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Effective date: September 20, 2009 
Proposal publication date: June 12, 2009 
For further information, please call: (512) 305-8028 
PART 16. TEXAS BOARD OF 
PHYSICAL THERAPY EXAMINERS 
CHAPTER 329. LICENSING PROCEDURE 
22 TAC §329.2 
The Texas Board of Physical Therapy Examiners adopts 
amendments to §329.2, concerning License by Examination, 
with changes to the proposed text as published in the June 
19, 2009, issue of the Texas Register (34 TexReg 4077). The 
amendment will result in more efficient licensure of applicants by 
endorsement, with less expense and delay for those who must 
take the exam again for endorsement purposes. The change 
substitutes the term "continuing competence" for "continuing 
education," reflecting a change made to Chapter 453 of the 
Occupations Code during the 2009 legislative session. 
The amendment will exempt those already licensed in another 
state from the additional education requirement if they have to 
take the national examination again. 
No comments were received on these amendments. 
The amendment is adopted under the Physical Therapy Practice 
Act, Title 3, Subtitle H, Chapter 453, Occupations Code, which 
provides the Texas Board of Physical Therapy Examiners with 
the authority to adopt rules consistent with this Act to carry out 
its duties in administering this Act. 
§329.2. License by Examination. 
(a) Requirements. An applicant applying for licensure by ex­
amination must: 
(1) meet the requirements as stated in §329.1 of this title 
(relating to General Licensure Requirements and Procedures); and 
(2) pass the National Physical Therapy Exam (NPTE) for 
physical therapists or physical therapist assistants with the score set 
by the board. Score reports must be sent directly to the board by the 
authorized score reporting service. 
(b) Notification of exam score. The board will notify appli­
cants in writing of the exam score. 
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(1) If an applicant passes the exam, the board will include 
a permanent license with the score notification. 
(2) If an applicant fails the exam, a re-examination appli­
cation and fee is required for a subsequent examination. 
(c) An applicant may take the examination for PT or PTA li­
censure only after the application process is complete and all require­
ments are met. 
(d) Applying for licensure in more than one state. An applicant 
who applies for licensure by exam in another state, but does not receive 
a license from any other state, may apply for licensure by exam in 
Texas. The applicant must meet all other requirements for licensure 
in Texas, and must have the score report sent directly to the board from 
the authorized score reporting service. 
(e) If an examinee has failed the physical therapy examination 
and wishes to take the physical therapist assistant examination, the ex­
aminee may apply under the Act, §453.203. 
(f) Re-examination. 
(1) First re-examination. An applicant who fails the exam 
the first time is eligible to take the examination a second time after 
submitting a re-exam application and fee. 
(2) Second or subsequent re-examination. An applicant 
who fails the exam twice or more must complete additional education 
before taking the exam again. The amount of additional education is set 
forth in the attached chart. To be eligible to register for the exam again, 
the applicant must submit a letter that identifies the area(s) of weakness 
and describes the plan that addresses the weakness(s). The letter must 
be accompanied by proof that the additional education has been suc­
cessfully completed. Additional education may be one or more of the 
following: 
(A) A commercial review course. 
(B) An individual tutorial. The completed tutorial must 
be signed by the tutor and notarized, and include the tutor’s curriculum 
vitae. If the applicant is applying for a PT license, the tutor must be 
a licensed PT. If the applicant is applying for a PTA license, the tutor 
must  be  a licensed PT,  or  a licensed PTA  who is  associated with a Texas  
PTA program. 
(C) Board-approved continuing competence (CCU) ac­
tivities. 
Figure: 22 TAC §329.2(f)(2)(C) 
(3) A person who is currently licensed in good standing in 
another state and who must retake the national exam to meet Texas 
score requirements is not required to complete additional education. 
(g) Failure of PT exam. An applicant who fails the physical 
therapy examination may apply for licensure as a PTA and take the 
physical therapist assistant examination if he meets all other require­
ments for licensure. 
(h) License upgrading. An applicant who was licensed under 
the grandfather clause may take the NPTE to upgrade his or her score. 
The applicant must submit a written request and the examination reg­
istration materials and the appropriate fee. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903791 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Effective date: September 17, 2009 
Proposal publication date: June 19, 2009 
For further information, please call: (512) 305-6900 
22 TAC §329.3 
The Texas Board of Physical Therapy Examiners adopts amend­
ments to §329.3, concerning Temporary Licensure for Examina­
tion Candidates, without changes to the proposed text as pub­
lished in the June 19, 2009, issue of the Texas Register (34 
TexReg 4078). The amendment will result in less ambiguity 
for applicants by examination regarding when the temporary li­
censed may be issued. 
The amendment will clarify that a temporary license will not be 
issued until the applicant has registered for the national examina­
tion as well as met the other requirements stated in the  section.  
No comments were received on these amendments. 
The amendment is adopted under the Physical Therapy Practice 
Act, Title 3, Subtitle H, Chapter 453, Occupations Code, which 
provides the Texas Board of Physical Therapy Examiners with 
the authority to adopt rules consistent with this Act to carry out 
its duties in administering this Act. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 28, 2009. 
TRD-200903792 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Effective date: September 17, 2009 
Proposal publication date: June 19, 2009 
For further information, please call: (512) 305-6900 
PART 23. TEXAS REAL ESTATE 
COMMISSION 
CHAPTER 535. GENERAL PROVISIONS 
SUBCHAPTER E. REQUIREMENTS FOR 
LICENSURE 
22 TAC §535.51 
The Texas Real Estate Commission (TREC) adopts amend­
ments to §535.51, General Requirements, without changes to 
the proposed text as published in the June 26, 2009, issue of the 
Texas Register (34 TexReg 4270), and will not be republished. 
The amendments correct and clarify the requirements for obtain­
ing an education evaluation and submitting an application for li­
censure. The amendments also include stylistic changes to im­
prove readability and restore to subsection (e) (relettered as sub­
section (f)) text that was inadvertently omitted at the time of the 
last amendments to this section. 
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The amendments also change the fee schedule on the late re­
newal application forms adopted by reference to reflect an in­
crease in late renewal fees from $45 to $51 for the annual late 
renewal of a real estate salesperson or broker license for a per­
son whose license has been expired 90 days or less; and late 
renewal fee from $60 to $68 for the annual late renewal of a real 
estate salesperson or broker license for a person whose license 
has been expired more than 90 days but less than one year. The 
fee increases are concurrently being adopted in amendments to 
§535.101. The 81st Legislature in the 2010-2011 General Ap­
propriations Act and riders thereto approved budget appropria­
tions for the commission contingent on those appropriations be­
ing paid through fee collections. 
The amendments also change the fee schedule on the sales­
person original application, late renewal application forms, and 
the broker  step down  application  form adopted by reference to 
reflect an increase in the  fee paid by such applicants to the  Real  
Estate Center from $17.50 to $20. The fee was increased dur­
ing the 81st Legislative Session, Regular Session, by Senate Bill 
862 which amended Texas Occupations Code §1101.152. 
The reasoned justification for the amendments as adopted is in­
creased clarity for applicants regarding the requirements for li­
censure. 
No comments were received regarding the amendments as pro­
posed. 
The amendments are adopted under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commission 
to make and enforce all rules and regulations necessary for the 
performance of its duties and to establish standards of conduct 
and ethics for its licensees in keeping with the purpose and intent 
of the Act to ensure compliance with the provisions of the Act. 
The statute affected by this adoption is Texas Occupations Code, 
Chapter 1101. No other statute, code or article is affected by the 
amendments. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a  valid exercise  of the  agency’s  
legal authority. 
Filed with the Office of the Secretary of State on August 24, 2009. 
TRD-200903732 
Loretta R. DeHay 
Interim Administrator and General Counsel 
Texas Real Estate Commission 
Effective date: November 1, 2009 
Proposal publication date: June 26, 2009 
For further information, please call: (512) 465-3900 
SUBCHAPTER F. EDUCATION, EXPERIENCE, 
EDUCATIONAL PROGRAMS, TIME PERIODS 
AND TYPE OF LICENSE 
22 TAC §535.64 
The Texas Real Estate Commission (TREC) adopts amend­
ments to §535.64, Accreditation of Schools and Approval of 
Courses and Instructors, with changes from the proposed text 
as published in the June 26, 2009, issue of the Texas Register 
(34 TexReg 4271). 
The proposed amendments would have addressed two dis­
tinct issues related to accreditation of schools and approval 
of courses and instructors: (1) the calculation and publication 
of exam passage rates and change to a two-year accredita­
tion to facilitate the passage rate requirements; and (2) new 
requirements for instructors of the required legal update and 
ethics course. The exam passage rate provisions are not being 
adopted because it was determined that further consideration 
of this issue is necessary. The amendments adopt a revised 
application for instructor approval pursuant to changes to 
requirements to teach the required legal update and ethics 
courses, adopted elsewhere in this issue in §535.71, and also 
make minor stylistic changes to another provision to improve 
readability. 
One comment was received regarding the amendments as pro­
posed. The commenter suggested that the proposed two-year 
approval will cost schools more in rent than the current five-year 
approval because concern over non-renewal after two years 
will be a deterrent from entering into longer-term leases for 
school facilities. The commenter expressed concerns about 
how pass/fail results will be counted toward or against providers 
when a provider regulated by TREC partners with an exempt  
college or university, and further concern about the delegation 
of enforcement functions to agency staff and a perceived lack 
of due process if an educator’s approval were not renewed. 
The Commission agreed with some of these concerns and 
determined that further evaluation was appropriate. 
In not adopting unrelated parts of the proposed amendments, 
the revisions to the rules as adopted do not change the nature 
or scope so much that they could be deemed different rules. 
The rules as adopted do not affect individuals other than those 
contemplated by the rules as proposed. The rules as adopted 
do not impose more onerous requirements than the proposed 
version and do not materially alter the issues raised in the pro­
posed rules. Changes in the adopted rules respond to public 
comments. 
The reasoned justification for the amendments is increased qual­
ity in the required legal update and ethics courses through the 
establishment of increased standards for instructors. 
No comments were received regarding the portions of the pro­
posed amendments that are being adopted. 
The amendments are adopted under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commission 
to make and enforce all rules and regulations necessary for the 
performance of its duties and to establish standards of conduct 
and ethics for its licensees in keeping with the purpose and intent 
of the Act to ensure compliance with the provisions of the Act. 
The statute affected by this adoption is Texas Occupations Code, 
Chapter 1101. No other statute, code or article is affected by the 
amendments. 
§535.64. Accreditation of Schools and Approval of Courses and In-
structors. 
(a) Application. A person desiring to offer educational pro­
grams or courses of study under approval of the commission pursuant to 
Texas Occupations Code, Chapter 1101 (the Act), §1101.301, shall file 
an application on forms adopted by the commission accompanied by 
the fee prescribed pursuant to §1101.152(a)(10) of the Act. The com­
mission may request additional information from an applicant which 
the commission deems to be relevant and material to the consideration 
of an application. 
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(b) Standards for approval of application for accreditation. To 
be accredited as a school, the applicant must satisfy the commission as 
to the applicant’s ability to administer courses with competency, hon­
esty, trustworthiness and integrity. If the applicant proposes to employ 
another person, such as an independent contractor, to conduct or ad­
minister the courses, the other person must meet this standard as if the 
other person were the applicant. The applicant also must demonstrate 
that the applicant has sufficient financial resources to conduct its pro­
posed operations on a continuing basis without risk of loss to students 
attending the school and that the proposed facilities will be adequate 
and safe for conducting classes. If the applicant is currently accred­
ited, the applicant will be deemed to meet financial requirements im­
posed by this subsection once the applicant has provided the statutory 
bond or other security acceptable to the commission under §1101.301 
of the Act and there are no unsatisfied final money judgments against 
the applicant; otherwise, the application will be subject to the financial 
review provisions of this section. 
(c) Financial review. The commission shall review the finan­
cial condition of each proposed school to determine whether the school 
has sufficient financial resources to conduct its proposed operations on 
a continuing basis. In making this determination, the commission shall 
be conservative in the financial assumptions it makes concerning the 
school’s proposed operations and its future cash flows. The applicant 
shall provide the following information: 
(1) business financial statements prepared in accordance 
with generally accepted accounting principles, which shall include a 
current statement of financial condition and a current statement of net 
worth; 
(2) on an initial application, a proposed budget for the first 
year of operation; and 
(3) on an initial application, a market survey indicating the 
anticipated enrollment for the first year of operation. 
(d) Approval of application for accreditation. If it deter­
mines that the applicant meets the standards for accreditation and 
has furnished the bond or other acceptable security required by the 
Act, §1101.302, the commission shall approve the application and 
provide a written notice of the accreditation to the applicant. Unless 
surrendered or revoked for cause, the accreditation will be valid for a 
period of five years. 
(e) Subsequent application for accreditation. No more than six 
months prior to the expiration of its current accreditation, a school may 
apply for accreditation for another five year period. 
(1) To renew its accreditation, at least 55 percent of the 
school’s graduates must have passed a commission licensing exam the 
first time the exam is taken by the graduates. 
(2) The school a graduate is affiliated with for purposes of 
this subsection is the school where the graduate took his or her last core 
course, unless the course was taken more than two years before the date 
the graduate submitted an education evaluation to the commission. If 
the graduate’s last core course was taken more than two years before 
that date, the commission will not count the course or the graduate in 
calculating the school’s exam pass rate. 
(3) For purposes of calculating the exam passage rate of a 
commission-accredited school, each type of licensing examination that 
a graduate takes for the first time will have a school affiliation, unless 
the last core course taken for the purpose of meeting the education 
requirements for the type of license was taken at a school that is not 
accredited by the commission or the course was taken more than two 
years before the date the graduate submitted an education evaluation to 
the commission. 
(f) Disapproval of application. If it determines that an appli­
cant does not meet the standards for accreditation, the commission shall 
disapprove the application in writing. An applicant may request a hear­
ing before the commission on the disapproval by filing a written request 
for hearing within 10 days following the applicant’s receipt of the no­
tice of disapproval. Following the hearing, the commission shall issue 
an order which, in the opinion of the commission, is appropriate in the 
matter concerned. Venue for any hearing conducted under this section 
shall be in Travis County. The disapproval and hearing are subject to 
the Administrative Procedure Act, Texas Government Code, Chapter 
2001, and to Chapter 533 of this title (relating to Practice and Proce­
dure). 
(g) Forms. The Texas Real Estate Commission adopts by 
reference the following forms approved by the commission. These 
documents are published by and available from the Texas Real 
Estate Commission, P.O. Box 12188, Austin, Texas 78711-2188, 
www.trec.state.tx.us. 
(1) Form ED 1-0, Education Provider Application; 
(2) Form ED 2-0, Principal Information Form; 
(3) Form ED 3-1, Course Application; 
(4) Form ED 4-2, Instructor Application - Core, Legal Up­
date and Ethics; 
(5) Form ED 5-2, Real Estate Provider Bond; 
(6) Form ED 6-0; Evaluation Form; and 
(7) Form ED 7-1, Instructor Manual Guidelines. 
(h) Obtaining approval to offer course. An applicant shall sub­
mit Form ED 3-1 the first time approval is sought to offer a course. 
Once a course has been approved, no further approval is required for 
another accredited school to offer the same course. Prior to adver­
tising or offering the course, however, the subsequent provider shall 
complete Form ED 3-1, file the form with the commission and receive 
written or oral acknowledgment from the commission that all neces­
sary documentation has been filed. A school shall submit an instruc­
tor’s manual for each proposed course. The commission may require 
a copy of the course materials and instructor’s manual to be submitted 
for each previously approved course the school intends to offer. Sub­
sequent providers shall offer the course as originally approved or as 
revised with the approval of the commission and shall use all materials 
required in the original or revised course. Each manual must comply 
with Form ED 7-1, Instructor Manual Guidelines. Schools may of­
fer a course using an alternative delivery method such as computers 
if the course satisfies the requirements for such a course contained in 
§535.62(d)(6) of this title (relating to Acceptable Courses of Study). 
(i) Standards for instructor approval. The application for com­
mission approval of an instructor must be filed on forms adopted by the 
commission. To be approved as an instructor, a person must satisfy the 
commission as to the person’s competency in the subject matter to be 
taught and ability to teach effectively. Each instructor must also pos­
sess the following qualifications: 
(1) a college degree in the subject area or five years pro­
fessional experience in the subject area and three years experience in 
teaching or training; or 
(2) the equivalent of paragraph (1) of this subsection as de­
termined by the commission after due consideration of the applicant’s 
professional experience, research, authorship or other significant en­
deavors in the subject area. 
(j) Approval of instructor. If the commission determines that 
the applicant meets the standards for instructor approval, the commis-
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sion shall approve the application and provide a written notice of the 
approval to the applicant. Unless surrendered or revoked for cause, the 
approval will be valid for a period of five years. 
(k) Subsequent application for instructor approval. No more 
than six months prior to the expiration of the current approval, an in­
structor may apply for approval for another five year period. If an in­
structor was approved prior to the effective date of this section, the 
approval of the instructor expires January 1, 2001, and the instructor 
may apply for approval at any time. 
(l) Disapproval of application. The commission may disap­
prove an application for approval of an instructor for failure to meet the 
standard imposed by subsection (i) of this section, failure to satisfy the 
commission as to the applicant’s honesty, trustworthiness or integrity, 
or for any reason which would be a ground to suspend or revoke a real 
estate license. If an application is disapproved, the commission shall 
provide written notice to the applicant detailing the basis of the deci­
sion. An applicant may request a hearing before the commission by 
filing a written request for hearing within 10 days following the ap­
plicant’s receipt of the notice of disapproval. Venue for any hearing 
conducted under this section is in Travis County. Appeals from appli­
cation disapprovals will be conducted in the manner required by the 
Act, §1101.364. Hearings are subject to the Administrative Procedure 
Act, Texas Government Code, Chapter 2001, and to Chapter 533 of 
this title. 
(m) Additional information related to application. The com­
mission may request an applicant to provide additional information re­
lated to the application, and the commission may terminate the applica­
tion without further notice if the applicant fails to provide the informa­
tion within 60 days after the mailing of a request by the commission. 
(n) Delegation of authority. The commission may authorize 
its director of licensing and education, or that person’s designate, to 
determine whether applications for schools, courses, and instructors 
should be approved. 
(o) Examination preparation courses. 
(1) No school may be accredited or operate under commis­
sion approval for the sole purpose of offering courses of instruction 
designed to prepare its students for the state examination for any li­
cense issued by the commission. A school may offer an examination 
preparation course on a non-credit basis, provided the requirements of 
subsection (h) of this section have been met. 
(2) Once an examination preparation course has been ap­
proved by the commission, the school may offer the course until the 
course approval expires. The approval for a course expires Decem­
ber 31 of the odd-numbered year following approval of the course. A 
school may apply for approval to offer a subsequent course no earlier 
than September 1 of the year in which the course approval expires. If 
the course was approved by the commission prior to the effective date 
of this subsection, the approval of the course expires December 31, 
2001, and the school may apply for approval of another course begin­
ning September 1, 2001. The commission is not required to approve a 
course sooner than 30 days after the filing of an application for course 
approval. 
(3) Schools shall update examination preparation course 
materials in the manner required by §535.65 of this title (relating to 
Change in Ownership or Operation of School; Presentation of Courses, 
Advertising, and  Records).  
(4) In the presentation of examination preparation courses, 
schools must ensure that the students are advised of the confidentiality 
of the contents of examinations administered for the commission and 
of the punishments for a violation of §535.61 of this title (relating to 
Examinations). 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 24, 2009. 
TRD-200903733 
Loretta R. DeHay 
Interim Administrator and General Counsel 
Texas Real Estate Commission 
Effective date: September 13, 2009 
Proposal publication date: June 26, 2009 
For further information, please call: (512) 465-3900 
SUBCHAPTER G. MANDATORY 
CONTINUING EDUCATION 
22 TAC §535.71 
The Texas Real Estate Commission (TREC) adopts amend­
ments to §535.71, concerning Mandatory Continuing Education: 
Approval of Providers, Courses and Instructors, without changes 
to the proposed text as published in the June 26, 2009, issue 
of the Texas Register (34 TexReg 4272), and will not be repub­
lished. 
The amendments to §535.71 add the TREC web site address 
to subsection (d) concerning availability of forms and adopts by 
reference MCE Form 16-1 which has been revised for use as 
an instructor application for MCE elective courses only. The 
amendments to §535.71 also change the requirements for ap­
proval of instructors of Mandatory Continuing Education required 
legal and ethics courses. 
Currently instructors of such courses meet minimum require­
ments by certifying attendance at an instructor training course. 
The amendments require persons to have a college degree in 
the subject area of real estate or five years professional expe­
rience in the subject areas of Principles of Real Estate, Law of 
Agency, and Law of Contracts; and three years experience in 
teaching or training; or the equivalent of those requirements as 
determined by the commission. 
The reasoned justification for the amendments is to have better 
qualified instructors of required MCE legal and ethics courses 
who are able to effectively teach important information to li­
censees about current issues related to real estate brokerage. 
No comments were received regarding the amendments as pro­
posed. 
The amendments are adopted under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commis­
sion to adopt and enforce rules necessary to administer Chap­
ter 1101; and to establish standards of conduct and ethics for 
its licensees to fulfill the purposes of Chapter 1101 and ensure 
compliance with Chapter 1101. 
The statute affected by this adoption is Texas Occupations Code, 
Chapter 1101. No other statute, code or article is affected by the 
amendments. 
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This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 24, 2009. 
TRD-200903734 
Loretta R. DeHay 
Interim Administrator and General Counsel 
Texas Real Estate Commission 
Effective date: September 13, 2009 
Proposal publication date: June 26, 2009 
For further information, please call: (512) 465-3900 
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SUBCHAPTER J. FEES 
22 TAC §535.101 
The Texas Real Estate Commission (TREC) adopts amend­
ments to §535.101, Fees, with changes to the proposed text as 
published in the June 26, 2009, issue of the Texas Register (34 
TexReg 4275). 
The proposed amendments to the accreditation and renewal fee 
rules for education programs were not adopted by the Commis­
sion because rules regarding the calculation and publication of 
exam passage rates and change to a two-year accreditation to 
facilitate the passage rate statutory requirements to which the 
fee rules were related were not adopted. 
In not adopting unrelated parts of the proposed amendments, 
the revisions to the rules as adopted do not change the nature 
or scope so much that they could be deemed different rules. The 
rules as adopted do not affect individuals other than those con­
templated by the rules as proposed. The rules as adopted do 
not impose more onerous requirements than the proposed ver­
sion and do not materially alter the issues raised in the proposed 
rules. Changes in the adopted rule are in response to public 
comments received regarding §535.66. 
The adopted amendments increase the salesperson and broker 
annual renewal fees from $30 to $34; late renewal fee from $45 
to $51 for the annual late renewal of a real estate salesperson 
or broker license for a person whose license has been expired 
90 days or less; and late renewal fee from $60 to $68 for the an­
nual late renewal of a real estate salesperson or broker license 
for a person whose license has been expired more than 90 days 
but less than one year. The 81st Legislature in the 2010-2011 
General Appropriations Act and riders thereto approved budget 
appropriations for the commission contingent on those appropri­
ations being paid through fee collections. The amendments per­
mit TREC to raise the necessary revenue to offset the additional 
costs incurred by the commission to implement new programs 
required by laws passed by the 81st Legislature (2009). 
The reasoned justification for these amendments is to generate 
sufficient revenue to fund appropriations by the 81st Legislature. 
No comments were received regarding the amendments as pro­
posed. 
The amendments are adopted under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commission 
to make and enforce all rules and regulations necessary for the 
performance of its duties and to establish standards of conduct 
and ethics for  its licensees in keeping with the purpose and intent 
of the Act to ensure compliance with the provisions of the Act. 
The statute affected by this adoption is Texas Occupations Code, 
Chapter 1101. No other statute, code or article is affected by the 
amendments. 
§535.101. Fees. 
(a) Fees for the issuance of a license due to a change of ad­
dress, additional place of business or change of sponsoring broker are 
due when requests for such licenses are received. A change of address 
or name submitted with an application to renew a license, however, 
does not require payment of a fee in addition to the fee for renewing 
the license. If the commission receives a request for issuance of a li­
cense certificate which requires payment of a fee, and appropriate fee 
was not filed with the request, the commission shall return the request 
and notify the person filing the request that the person must pay the fee 
before the certificate will be issued. The commission may require writ­
ten proof of a licensee’s right to use a different name prior to issuing a 
license certificate reflecting a change of name. As used in this section, 
the term "license" includes a certificate of registration. 
(b) The commission shall charge and collect the following 
fees: 
(1) a fee not to exceed $75 for the filing of an original ap­
plication for a real estate broker license; 
(2) a fee of $34 for annual renewal of a real estate broker 
license; 
(3) a fee of $75 for the filing of an original application for 
a real estate salesperson license; 
(4) a fee of $34 for annual renewal of a real estate salesper­
son license; 
(5) a fee of $61 for taking a license examination; 
(6) a fee of $20 for filing a request for a license for each 
additional office or place of business; 
(7) a fee of $20 for filing a request for a license for a change 
of place of business change of name, return to active status or change 
of sponsoring broker; 
(8) a fee of $20 for filing a request to replace a license lost 
or destroyed; 
(9) a fee of $400 for filing an application for accredita­
tion of an education program under Texas Occupations Code (the Act), 
§1101.301; 
(10) a fee of $200 a year for operation of a real estate edu­
cation program under the Act, §1101.301; 
(11) a fee of $30 for transcript evaluation; 
(12) a fee of $20 for preparing a license history; 
(13) a fee of $25 for the filing of an application for a moral 
character determination; 
(14) a fee of $25 for the filing of an instructor application; 
(15) a fee of $51 for the annual late renewal of a real estate 
salesperson or broker license for a person whose license has been ex­
pired 90 days or less;  
(16) a fee of $68 for the annual late renewal of a real estate 
salesperson or broker license for a person whose license has been ex­
pired more than 90 days but less than one year; 
(17) the fee charged by the Federal Bureau of Investiga­
tion for a national criminal history check in connection with a license 
renewal; and 
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♦ ♦ ♦ (18) a late reporting fee of $250 to reactivate a license un­
der §535.92(f) of this chapter. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 24, 2009. 
TRD-200903735 
Loretta R. DeHay 
Interim Administrator and General Counsel 
Texas Real Estate Commission 
Effective date: November 1, 2009 
Proposal publication date: June 26, 2009 
For further information, please call: (512) 465-3900 
SUBCHAPTER R. REAL ESTATE 
INSPECTORS 
22 TAC §535.212 
The Texas Real Estate Commission (TREC) adopts amend­
ments to §535.212, Education and Experience Requirements 
for an Inspector License, without changes to the proposed text 
as published in the June 26, 2009, issue of the Texas Register 
(34 TexReg 4277), and will not be republished. 
The amendments update a reference to the recently revised 
standard inspection report form, which was not changed when 
the REI 7A-0 form was replaced by the REI 7A-1, effective 
February 1, 2009, and adds a reference to form REI 7-2, 
concurrently being adopted through an amendment to 22 TAC 
§535.223. 
The reasoned justification for the amendments is to ensure that 
education providers are offering training, and persons pursuing 
licensure as inspectors are properly trained, in the use of the 
current inspection report forms. 
No comments were received regarding the amendments as pro­
posed. 
The amendments are adopted under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commission 
to make and enforce all rules and regulations necessary for the 
performance of its duties and to establish standards of conduct 
and ethics for its licensees in keeping with the purpose and intent 
of the Act to ensure compliance with the provisions of the Act. 
The statutes affected by this adoption are Texas Occupations 
Code, Chapters 1101 and 1102. No other statute, code or article 
is affected by the amendments. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 24, 2009. 
TRD-200903736 
Loretta R. DeHay 
Interim Administrator and General Counsel 
Texas Real Estate Commission 
Effective date: September 13, 2009 
Proposal publication date: June 26, 2009 
For further information, please call: (512) 465-3900 
22 TAC §535.223 
The Texas Real Estate Commission (TREC) adopts amend­
ments to §535.223, Standard Inspection Report Form, without 
changes to the proposed text as published in the June 26, 2009, 
issue of the Texas Register (34 TexReg 4277), but with changes 
to the form, REI 7-2, adopted by reference. A typographical 
error which did not modify "D=Deficient" in the header on pages 
4 - 6 was corrected to read "D=Deficient." 
The amendments adopt by reference a revised standard inspec­
tion report form. TREC has a statutory duty to adopt standard 
inspection report forms and to adopt rules requiring licensed in­
spectors to use the report forms under Senate Bill Number 1100, 
75th Legislature (1997). To create a grace period during which 
inspectors may use either the new form, REI 7-2 or the old form, 
REI 7A-1, the rule will require inspectors to use either the 7-2 
form or the 7A-1 form for inspections of one-to-four family res­
idential properties. The amended form corrects the rule refer­
ence on the first page of the form, modifies the header on pages 
3 - 6 to indicate that "D=Deficient," and makes minor stylistic re­
visions to the form. 
The amendments have been recommended by the Texas Real 
Estate Inspector Committee, an advisory committee of six 
professional inspectors and three public members appointed 
by TREC, resulting from revisions to the inspector standards of 
practice that became effective on February 1, 2009. 
The reasoned justification for the amendments is increased clar­
ity for consumers regarding the inspection process. 
No comments were received regarding the amendments as pro­
posed. 
The amendments are adopted under Texas Occupations Code, 
§1101.151, which authorizes the Texas Real Estate Commission 
to make and enforce all rules and regulations necessary for the 
performance of its duties and to establish standards of conduct 
and ethics for its licensees in keeping with the purpose and intent 
of the Act to ensure compliance with the provisions of the Act. 
The statutes affected by this adoption are Texas Occupations 
Code, Chapters 1101 and 1102. No other statute, code or article 
is affected by the amendments. 
§535.223. Standard Inspection Report Form. 
The Texas Real Estate Commission adopts by reference Property In­
spection Report Form REI 7A-1, approved by the Commission in 2008, 
and Property Inspection Report Form REI 7-2, approved by the Com­
mission in 2009, for use in reporting inspection results. These docu­
ments are published by and available from the Texas Real Estate Com­
mission, P.O. Box 12188, Austin, Texas 78711-2188. 
(1) Except as provided by this section, inspections per­
formed for a prospective buyer or prospective seller of one-to-four 
family residential property shall be reported on Form REI 7A-1 or 
Form REI 7-2 adopted by the Commission ("the standard form"). 
(2) Inspectors may reproduce the standard form by com­
puter or from printed copies obtained from the Commission. Except as 
specifically permitted by this section, the inspector shall reproduce the 
text of the standard form verbatim and the spacing, length of blanks, 
borders, and placement of text on the page must appear to be identical 
to that in the printed version of the standard form. 
(3) An inspector may make the following changes to the 
standard form: 
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(A) the inspector may delete the line for name, license 
number, and signature of the sponsoring inspector if the inspection was 
performed solely by a professional inspector; 
(B) the inspector may change the typeface, provided 
that fonts are no smaller than those used in the printed version of the 
standard form; 
(C) the inspector may use legal sized (8-1/2" by 14") 
paper; 
(D) the inspector may add a cover page to the report 
form; 
(E) the inspector may add footers to each page of the 
report except the first page and may add headers to each page of the 
report; 
(F) the inspector may place the property identification 
and page number at either the top or bottom of the page; 
(G) the inspector may add subheadings under items, 
provided that the numbering of the standard items remains consistent 
with the standard form; 
(H) the inspector may list other items in the appropriate 
section of the form and additional captions, letters, and check boxes for 
those items; 
(I) the inspector may delete inapplicable subsections of 
Section VI., Optional Systems, and re-letter any remaining subsections; 
(J) the inspector may delete Subsection L., Other, of 
Section I., Structural Systems; 
(K) the inspector may allocate such space in the "Ad­
ditional Information Provided by the Inspector" section and in each of 
the spaces provided for comments for each inspected item as the in­
spector deems necessary or may attach additional pages of comments 
to the report; and 
(L) if necessary to report the inspection of a part, com­
ponent, or system not contained in the standard form, or space provided 
on the form is inadequate for a complete reporting of the inspection, 
the inspector may attach additional pages to the form. When providing 
comments or additional pages to report on items listed on a form, the 
inspector shall arrange the comments or additional pages to follow the 
sequence of the items listed in the form adopted by the Commission. 
(4) The inspector shall renumber the pages of the form to 
correspond with any changes made necessary due to adjusting the space 
for comments or adding additional items and shall number all pages of 
the report, including any addenda. 
(5) The inspector shall indicate, by checking the appropri­
ate boxes on the form, whether each item was inspected, not inspected, 
not present, and/or deficient and shall explain the findings in the appro­
priate space on the form. 
(6) This section does not apply to the following: 
(A) re-inspections of a property performed for the same 
client; or 
(B) inspections performed for or required by a lender or 
governmental agency; 
(C) inspections for which federal or state law requires 
use of a different report; or 
(D) quality control construction inspections of new 
homes performed for builders, including phased construction inspec­
tions, inspections performed solely to determine compliance with 
building codes, warranty or underwriting requirements, or inspections 
required by a municipality and the builder or other entity requires 
use of a different report, and the first page of the report contains a 
notice either in bold or underlined reading substantially similar to the 
following: "This report was prepared for a builder or other entity in 
accordance with the builder’s requirements. The report is not intended 
as a substitute for an inspection of the property by an inspector of the 
buyer’s choice. Standard inspections performed by a Texas Real Estate 
Commission licensee and reported on Texas Real Estate Commission 
promulgated report forms may contain additional information a buyer 
should consider in making a decision to purchase." If a report form 
required for use by the builder or builder’s employee does not contain 
the notice, the inspector may attach the notice to the first page of the 
report at the time the report is prepared by the inspector. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 24, 2009. 
TRD-200903737 
Loretta R. DeHay 
Interim Administrator and General Counsel 
Texas Real Estate Commission 
Effective date: September 13, 2009 
Proposal publication date: June 26, 2009 
For further information, please call: (512) 465-3900 
TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 
PART 21. TEXAS LOW-LEVEL 
RADIOACTIVE WASTE DISPOSAL 
COMPACT COMMISSION 
CHAPTER 675. PRELIMINARY RULES 
31 TAC §675.1 
The Texas Low Level Radioactive Waste Disposal Compact 
Commission (Commission) adopts new §675.1 estimating the 
volume of low level radioactive waste, including decommission­
ing waste,  to be disposed of by Texas  in  the Compact  facility  
in the years 1995 through 2045. The rule is being adopted 
with changes to the proposed text as published in the June 26, 
2009, issue of the Texas Register (34 TexReg 4278) and will be 
republished. 
The chapter name as published with the proposed rule is being 
changed intentionally to better describe the function of the rules. 
It is anticipated that at some future date, the Commission will re­
structure the adopted rules; therefore the chapter name reflects 
that this structure is preliminary. 
Justification for Rule Adoption 
The new rule is intended to satisfy the requirements of Health 
and Safety Code §403.006. Under provisions of Section 3.04(11) 
of the actual Compact as it appears in §403.006 of the Health and 
Safety Code there is a requirement that the Compact Commis­
sion "...establish by rule the total volume of low-level radioactive 
waste that the host state will dispose of in the compact facility in 
the years 1995 through 2045, including decommissioning waste" 
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by a time period no later than 180 days after all members of the 
Commission have been appointed. 
How the rule will function 
The proposed new section provides an estimate of the total 
quantity of waste generated in Texas that is estimated to be 
disposed of in the Texas site during the period 1995 through 
2045. The Compact Commission’s estimate is a total waste 
disposed of 5,000,000 cubic feet. This estimate does not predict 
circumstances which may change regarding generation and 
disposal of waste and therefore is an estimate which may be 
revised by subsequent rulemaking. 
Summary of comments 
Prior to proposing the rule the Compact Commission conducted 
a stakeholders meeting on April 14, 2009. Based upon com­
ments made during that meeting, language of the proposed rule 
was developed and then published. 
After its publication, one entity, Associates for Responsible Dis­
posal in Texas (ARDT) filed written comments to the proposed 
rule. All of the comments to the proposed rule were directed 
at subsection (b). After reviewing the comments, and the Com­
pact provisions incorporated in Texas Health and Safety Code 
§403.006(3.04)(11) the Commission determined that §675.1(b) 
could be eliminated from the proposed rule and the rule revised 
to reflect that there are no subsections. 
What follows is a summary of public comments and correspond­
ing responses regarding the proposed 31 TAC §675.1: 
ARDT Comment No. 1: 
In its first comment, ARDT notes a typographical error in the rule 
as published in the Texas Register. The error is in the  "Back­
ground and Summary" section where the word "form" should be 
"from." 
Response: 
While appreciating the observation, the comment is not to any 
language in the proposed rule so no change is required. 
ARDT Comment No. 2: 
In its second comment, ARDT notes that in the "Section by Sec­
tion" discussion there is a reference to Section 403.06 of the 
Texas Health and Safety Code which should have been Section 
403.006. 
Response: 
As with its first observation, the reference is not one of substance 
to the proposed rule. No revision to the proposed rule is required 
as a result of the comment. 
ARDT Comment No. 3: 
In its third comment, ARDT notes that the subsection (b) of pro­
posed rule §675.1 expressly refers to the "State of Vermont" and 
there is a suggestion that the phrase, "nonhost party states" be 
used instead because the Compact allows for other states to be 
made eligible for party status. 
Response: 
The Commission agrees with the comment and after reading it 
as well as those that follow, the Commission has eliminated pro­
posed subsection (b) of the rule as being unnecessary. 
ARDT Comment No. 4: 
In its fourth comment, ARDT notes that subsection (b) of pro­
posed rule §675.1 states that "the Commission shall coordinate 
the volumes, timing and frequency of shipments from Vermont..." 
and then suggests, in keeping with its third comment, that the 
phrase "generators in nonhost party states" be used in the rule. 
Response: 
As noted, subsection (b) of the proposed rule has been elimi­
nated as being unnecessary. 
ARDT Comment No. 5: 
In its fifth comment, ARDT suggests that the total quantity of one 
million cubic feet attributed to waste volumes from Vermont in 
subsection (b), now volumes from generators in "nonhost party 
states," be eliminated. The proposal is to express the limitation 
merely as 20% of the volume projected by the Commission for 
Texas. 
Response: 
The intent of using a number in the proposed rule was to give 
some certainty to the State of Vermont, as the only current non-
host party state, about the quantity of waste that it might reason­
ably expect to be able to ship to a site in Texas. The Commission 
recognizes that, by operation of the statute and the provisions of 
the Compact, in establishing the Volume Estimate for Texas at 5 
million cubic feet Vermont has that assurance as long as there 
are no additional party states. As a result, the Commission voted 
to eliminate subsection (b) of the proposed rule. 
ARDT Comment No. 6(A): 
In its sixth comment, ARDT quotes the last sentence of Sec­
tion 3.04(11) of the Compact as follows: "The Commission shall 
coordinate the volume, timing and frequency of shipments from 
generators in nonhost party states in order to assure that over 
the life of this agreement shipments from nonhost party states 
did not exceed 20% of the volume projected by the Commission 
under this paragraph." In its comments, ARDT emphasized the 
words "over the life of this agreement" and notes that empha­
sis. ARDT then states in its interpretation of the provision that 
the language establishes a cap on the total amount of waste that 
the nonhost party states may dispose of in the site so long as the 
compact is in effect not just over the years 1995 through 2045. 
The assertion in the Comment is that the cap is broader than 
the  proposed rule because  the rule limits the  cap to the  years  
1995 through 2045. While no change in language is suggested 
by ARDT in this paragraph, the observations do bear on the sug­
gested change in its next comment. 
Response: 
The only change proposed by the Commission is elimination of 
subsection (b) of the required proposed rule. A full reading of 
Section 3.04(11) requires that the Compact Commission estab­
lish by rule "the total volume of low level radioactive waste that 
the host state will dispose of in the compact facility in the years 
1995 through 2045, including decommissioning waste." The lan­
guage in the Compact, and in the statute, is very specific in terms  
of the period of time for which the estimate of quantity is to be 
made. The next sentence of that same provision limits the 20% 
restriction to volume estimated  by  the host to be disposed  of  by  
the host state during that 50-year period but does that through 
a provision in the Compact and in the Texas Health and Safety 
Code. No rulemaking is required. 
The interpretation of the Commission is that the requirement for 
establishment of an estimate of waste volume to be disposed of 
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by the host state at the site during the periods 1995 through 2045 
is independent of the length of time of the agreement. Because 
the requirement in the Compact and in the statute specifically 
refers to the period 1995 through 2045 and only requires a rule 
for estimating volumes the host state will dispose of at the site 
during the specified period, the Commission determined to elim­
inate subsection (b) of the proposed rule in the adopted rule. 
ARDT Comment No. 6(B): 
In its paragraph 6, the ARDT also notes that the "language in 
subsection (b) is technically correct as long as the rule is not 
amended to lower estimated volumes for disposal by Texas in 
the site" and then notes that the Compact establishes a cap is 
broader than set forth in subsection (b) should the paragraph not 
be amended. 
Response: 
The Commission notes that it is true that if the estimate of waste 
disposed of by Texas is reduced to less than 5 million cubic feet, 
the disposal volumes for nonhost party states is also reduced be­
cause of the language mandating a 20% limitation in the statute 
and in the Compact and no rulemaking was required to make the 
requirement effective. Therefore, the Commission determined to 
eliminate subsection (b) of the proposed rule.  
ARDT Comment No. 7: 
In its seventh comment, ARDT suggests that based upon its 
analysis and suggestions in its paragraphs 3 through 6 com­
menting on subsection (b) of the proposed rule appearing at 
§675.1, subsection (b) be reworded to state as follows: "The 
Commission shall coordinate the volumes, timing and frequency 
of shipments from generators in the nonhost party states in or­
der to assure that during the period from 1995 through 2045 and 
over the life of the Compact shipments do not exceed 20% of 
the volume projected by the Commission for Texas under sub­
section (a) of this Rule." 
Response: 
For the reasons stated above, the Commission is eliminating 
subsection (b) of §675.1 of the Waste Disposal Volume Estimate 
rule. 
STATUTORY AUTHORITY 
The rule is required by and adopted pursuant to Section 3.04(11) 
of the Texas Low-Level Radioactive Waste Compact as compiled 
at §403.006, Texas Health and Safety Code. 
§675.1. 1995 - 2045 Waste Disposal Volume Estimate. 
The Commission estimates that Texas will dispose of Five Million 
(5,000,000) Cubic Feet of Low Level Radioactive Waste at a Compact 
disposal site to be established in Texas during the period from 1995 ­
2045. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a  valid exercise  of the  agency’s  
legal authority. 
Filed with the Office of the Secretary of State on August 31, 2009. 
TRD-200903846 
Robert C. Wilson 
Commissioner 
Texas Low-Level Radioactive Waste Disposal Compact Commission 
Effective date: September 20, 2009 
Proposal publication date: June 26, 2009 
For further information, please call: (512) 225-5595 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 
PART 20. TEXAS WORKFORCE 
COMMISSION 
CHAPTER 800. GENERAL ADMINISTRATION 
The Texas Workforce Commission (Commission) adopts the fol­
lowing new sections, without changes, to Chapter 800, relating 
to General Administration, as published in the July 3, 2009, is­
sue of the Texas Register (34 TexReg 4498):  
Subchapter B. Allocations, §§800.74 - 800.77 
The Commission adopts amendments, without changes, to the 
following sections of Chapter 800, relating to General Adminis­
tration, as published in the July 3, 2009, issue of the Texas Reg-
ister (34 TexReg 4498): 
Subchapter A. General Provisions, §800.2 
Subchapter B. Allocations, §§800.54, 800.58, and 800.71 
The Commission adopts the repeal, without changes, of the fol­
lowing sections of Chapter 800, relating to General Administra­
tion, as published in the July 3, 2009, issue of the Texas Register 
(34 TexReg 4498): 
Subchapter B. Allocations, §800.74 and §800.75 
PART I. PURPOSE, BACKGROUND, AND AUTHORITY 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS WITH 
COMMENTS AND RESPONSES 
PART I. PURPOSE, BACKGROUND, AND AUTHORITY 
The purpose of the adopted amendments to Chapter 800 is to 
provide the Commission with additional flexibility in its review 
of underlying factors or causes for the underexpenditure of 
Commission-allocated funds by a Local Workforce Development 
Board (Board). 
Additionally, the Food, Conservation, and Energy Act of 2008, 
enacted June 18, 2008, changed the name of the Food Stamp 
Program to the Supplemental Nutrition Assistance Program 
(SNAP). The Texas Health and Human Services Commission 
(HHSC), which administers the federal program, has informed 
the Agency that effective April 1, 2009, it will change the name of 
the state food stamp program to SNAP. To align with the federal 
and state name changes, the Commission also is changing the 
name of Food Stamp Employment and Training (FSE&T) to 
Supplemental Nutrition Assistance Program Employment and 
Training (SNAP E&T). Therefore, FSE&T references in this 
chapter will be changed to be consistent with federal and state 
revisions. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS WITH 
COMMENTS AND RESPONSES 
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(Note: Minor editorial changes are made that do not change the 
meaning of the rules and, therefore, are not discussed in the 
Explanation of Individual Provisions.) 
SUBCHAPTER A. GENERAL PROVISIONS 









--Texas Labor Code §302.062, which specifies that Commission
 
block grant allocations are made to local workforce development
 
areas (workforce areas); and
 
--§800.51 of this chapter, which notes that Commission block
 
grant allocations are made to workforce areas.
 
Section 800.2(10), the definition of FSE&T, is removed and re­
placed by new §800.16, which reflects the name change from
 
FSE&T to SNAP E&T.
 
Certain paragraphs in this section have been renumbered to re­




The Commission adopts the following amendments to Subchap­
ter B:
 




--the section title "Food Stamp Employment and Training" to
 




--the term "FSE&T" to "SNAP E&T"; and
 










--the term "aged" to "ages"; and
 
--the term "food stamp" to "SNAP."
 
§800.71. General Deobligation and Reallocation Provisions
 
Section 800.71 changes "Food Stamp" to "Supplemental Nutri­
tion Assistance Program."
 
§800.74. Deobligation of Funds
 
Section 800.74 is repealed and consolidated in new §800.74.
 
§800.74. Midyear Deobligation of Funds
 
The Commission provides WIA program year funds to Boards
 
for expenditure over a two-year period. New §800.74(a) pro­
vides that the Commission may deobligate funds during the 
program year--or the first year of availability of WIA funds--if 
a workforce area is not meeting the expenditure thresholds in 
new §800.74(b) and (c). This information is unchanged from 
repealed §800.74(b)(1). 
New §800.74(a)(1) specifies "midyear" as the end of months five, 
six, seven, or eight. The rule broadens the Commission’s ability 
to review all relevant information that may be causing an under-
expenditure of funds, except as set forth in new §800.74(c), be­
yond the narrow scope of repealed §800.74(b)(1) and (2). New 
§800.74(a)(1) affords the Commission greater flexibility to con­
sider individual and unique circumstances in the workforce area. 
New §800.74(a)(2) limits the amount that may be deobligated 
by the Commission to no more than the difference between 
a Board’s actual expenditures and the amount corresponding 
to the relative proportion of the program year. As the midyear 
period is specified as the end of months five, six, seven, or 
eight, this new section removes reference to a three-consecu­
tive-month period as in repealed §800.74(c). 
New §800.74(a)(3) retains the exemption from deobligation for 
an underexpended workforce area that received a supplemental 
allocation or reallocation of funds from the Commission within 
the prior 60 days. This information remains unchanged from re­
pealed §800.74(d)(1). However, new §800.74(a)(3) removes the 
exemption from deobligation for an underexpended workforce 
area that is achieving a sufficient per participant cost and meet­
ing contracted performance measures, information previously lo­
cated in repealed §800.74(d)(2). 
New §800.74(b)(1) - (8) provides the criteria by which the Com­
mission may deobligate the funds listed at midyear, provisions 
that are unchanged from repealed §800.74(a)(1). 
New §800.74(c) provides the criteria by which the Commis­
sion may deobligate Workforce Investment Act (WIA) formula 
funds at midyear, provisions that are unchanged from repealed 
§800.74(a)(2)(A). 
New §800.74(d)(1) - (4), previously located in repealed 
§800.74(f)(1) - (4), states that upon request from the Commis­
sion, a workforce area subject to deobligation of funds must 
submit a written justification to the Commission and provide a 
copy to the Board Chair, detailing the actions the workforce area 
will take, including: 
--expanding services proportionate to available resources; 
--projecting service levels and related performance; 
--reporting additional obligations; or 
--other factors the workforce area wants the Commission to con­
sider. 
New §800.74(e), previously located in repealed §800.74(g), 
states that if this section is found not to comply with federal re­
quirements, or if related federal waivers expire, the Commission 
is subject to any federal requirements in effect. 
§800.75. Reallocation of Funds 
Section 800.75 is repealed and set forth as new §800.77. 
§800.75. Second-Year WIA Deobligation of Funds 
New §800.75 sets forth the Commission’s criteria for the deobli­
gation of WIA formula funds during the second year of availabil­
ity. 
New §800.75(a) clarifies that in each month of the second year 
of WIA funds availability, the Commission may deobligate any 
unexpended WIA formula funds that exceed 20% of the alloca­
tion for each category of WIA formula funds for the program year, 
information previously located in repealed §800.74(a)(2)(B). 
New §800.75(b) limits the Commission’s ability to deobligate 
funds from a workforce area  to an amount  not to exceed  the  
difference between a workforce area’s actual expenditures and 
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the unexpended funds that exceed 20% of the allocation for 
each category of WIA formula funds for the program year. 
New §800.75(c) states that the Commission shall not deobligate 
funds from a workforce area that failed to meet the expenditure 
thresholds set forth in §800.75(a) if within 60 days prior to the 
potential deobligation period, a workforce area executes a con­
tract amendment for a supplemental allocation or reallocation of 
funds in the same program funding category. This mirrors the 
provision in new §800.74(a)(3) relating to midyear deobligation 
of funds. 
§800.76. Voluntary Deobligation of Funds 
New §800.76 allows Boards to request a voluntary deobligation 
of funds by submitting a written request to the Commission with 
a copy to the Board Chair. 
§800.77. Reallocation of Funds 
New §800.77 pertains to a workforce area’s eligibility for reallo­
cated funds, and the factors the Commission may consider when 
reviewing workforce areas’ requests for reallocated funds. 
New §800.77(a)(1) - (9) lists the funds that the Commission 
may reallocate to workforce areas. This information remains 
unchanged from repealed §800.75(a). 
New §800.77(b)(1)(A), (C), (D), and (F) - (H) sets forth the 
criteria for workforce areas’ eligibility for child care funds (ex­
cluding unmatched federal funds that are contingent upon a 
workforce area securing local funds) and the funds listed in 
§800.77(a)(2) - (9). This information remains unchanged from 
repealed §800.75(b)(1)(A) - (G). 
New §800.77(b)(1)(B) specifies an additional criterion. The 
Commission also may consider a workforce area’s reported 
obligations when considering the workforce area’s requests for 
available funds. 
New §800.77(b)(1)(E) specifies an additional criterion. The 
Commission also may consider reallocating funds to workforce 
areas that have an established plan for working with at least 
one of the Governor’s industry clusters, as detailed in the local 
Board plan. 
New §800.77(c)(1), (3), (5), and (6), previously located in re­
pealed §800.75(a)(1) - (4), provides the criteria that the Com­
mission may consider when modifying a reallocation amount. 
New §800.77(c)(2) is an additional criterion. The Commission 
also may consider the amount available for reallocation versus 
the total dollar amount of the requests, thus providing the 
Commission flexibility when considering Boards’ reallocation 
requests. 
New §800.77(c)(4) also provides an additional criterion. The 
Commission may consider the extent to which a workforce area’s 
project supports activities related to the Governor’s industry clus­
ters. 
New §800.77(d), previously located in repealed §800.75(c), is 
reworded to mirror new §800.74(e). 
No comments were received. 
SUBCHAPTER A. GENERAL PROVISIONS 
40 TAC §800.2 
The rules are adopted under Texas Labor Code §301.0015 and 
§302.002(d), which provide the Texas Workforce Commission 
with the authority to adopt, amend, or repeal such rules as it 
deems necessary for the effective administration of Agency ser­
vices and activities. 
The adopted rules affect Title 4, Texas Labor Code, particularly 
Chapters 301 and 302. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 25, 2009. 
TRD-200903745 
Reagan Miller 
Deputy Division Director, Workforce Policy and Service Delivery Branch 
Texas Workforce Commission 
Effective date: September 14, 2009 
Proposal publication date: July 3, 2009 
For further information, please call: (512) 475-0829 
SUBCHAPTER B. ALLOCATIONS 
40 TAC §§800.54, 800.58, 800.71, 800.74 - 800.77 
The rules are adopted under Texas Labor Code §301.0015 and 
§302.002(d), which provide the Texas Workforce Commission 
with the authority to adopt, amend, or repeal such rules as it 
deems necessary for the effective administration of Agency ser­
vices and activities. 
The adopted rules affect Title 4, Texas Labor Code, particularly 
Chapters 301 and 302. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 25, 2009. 
TRD-200903746 
Reagan Miller 
Deputy Division Director, Workforce Policy and Service Delivery Branch 
Texas Workforce Commission 
Effective date: September 14, 2009 
Proposal publication date: July 3, 2009 
For further information, please call: (512) 475-0829 
40 TAC §800.74, §800.75 
The repeals are adopted under Texas Labor Code §301.0015 
and §302.002(d), which provide the Texas Workforce Commis­
sion with the authority to adopt, amend, or repeal such rules as it 
deems necessary for the effective administration of Agency ser­
vices and activities. 
The adopted repeals affect Title 4, Texas Labor Code, particu­
larly Chapters 301 and 302. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on August 25, 2009. 
TRD-200903747 
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Reagan Miller
 




Effective date: September 14, 2009
 
Proposal publication date: July 3, 2009
 
For further information, please call: (512) 475-0829
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Proposed Rule Reviews 
Comptroller of Public Accounts 
Title 34, Part 1 
The Comptroller of Public Accounts proposes to review Texas Ad­
ministrative Code, Title 34, Part 1, Chapter 7, Prepaid Higher Educa­
tion Tuition Program; Chapter 9, Property Tax Administration; Chapter 
13, Unclaimed Property Reporting and Compliance; Chapter 15, Elec­
tronic Transfer of Certain Payments to State Agencies; and Chapter 16, 
Electronic Transfer of Payments to the Texas State Treasury Depart­
ment. This review is being conducted in accordance with Government 
Code, §2001.039. The review will include, at the minimum, whether 
the reasons for readopting continue to exist. 
The comptroller will accept comments regarding the review. The com­
ment period will last for 30 days following the publication of this notice 
in the Texas Register. 
Comments pertaining to this review may be directed accordingly: 
Chapter 7. Prepaid Higher Education Tuition Program 
Linda Fernandez, Program Director 
Educational Opportunities and Investment Division 
P.O. Box 13528, Austin, Texas 78711-3528 
Chapter 9. Property Tax Administration 
Deborah Cartwright, Director 
Property Tax Assistance Division 
P.O. Box 13528, Austin, Texas 78711-3528. 
Chapter 13. Unclaimed Property Reporting and Compliance 
Linda White 
Unclaimed Property 
P.O. Box 13528, Austin, Texas 75711-3528 
Chapter 15. Electronic Transfer of Certain Payments to State 
Agencies 
Tom Smelker, Director 
Treasury Operations 
208 East Tenth Street, Austin, Texas 78701 
Chapter 16. Electronic Transfer of Payments to the Texas State 
Treasury Department 
Tom Smelker, Director 
Treasury Operations 




Comptroller of Public Accounts 
Filed: September 2, 2009 
Office of Consumer Credit Commissioner 
Title 7, Part 5 
The Finance Commission of Texas (commission) files this notice of in­
tention to review and consider for readoption, revision, or repeal, Texas 
Administrative Code, Title 7, Part 5, Chapter 85, concerning Rules of 
Operation for Pawnshops. Chapter 85 contains Subchapter A, concern­
ing General Provisions; Subchapter B, concerning Pawnshop License; 
Subchapter C, concerning Pawnshop Employee License; Subchapter 
D, concerning Operation of Pawnshops; Subchapter E, concerning In­
spections and Examination; Subchapter F, concerning License Revo­
cation, Suspension, and Surrender; and Subchapter G, concerning En­
forcement; Penalties. 
This rule review will be conducted pursuant to Texas Government 
Code, §2001.039. The commission will accept comments for 31 days 
following publication of this notice in the Texas Register as to whether 
the reasons for adopting these rules continue to exist. 
The Office of Consumer Credit Commissioner, which administers these 
rules, believes that the reasons for adopting the rules contained in this 
chapter continue to exist. Any questions or written comments pertain­
ing to this notice of intention to review should be directed to Laurie 
Hobbs, Assistant General Counsel, Office of Consumer Credit Com­
missioner, 2601 North Lamar Boulevard, Austin, Texas 78705-4207, 
or by e-mail to laurie.hobbs@occc.state.tx.us. Any proposed changes 
to the rules as a result of the review will be published in the Proposed 
Rules section of the Texas Register and will be open for an additional 
31-day public comment period prior to final adoption or repeal by the 
commission. 
TRD-200903905 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: September 2, 2009 
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The Finance Commission of Texas (commission) files this notice of 
intention to review and consider for readoption, revision, or repeal, 
Texas Administrative Code, Title 7, Part 5, Chapter 88, concerning 
Consumer Debt Management Services. Chapter 88 contains Subchap­
ter A, concerning Registration Procedures; Subchapter B, concerning 
Annual Requirements; and Subchapter C, concerning Operational Re­
quirements. 
This rule review will be conducted pursuant to Texas Government 
Code, §2001.039. The commission will accept comments for 31 days 
following publication of this notice in the Texas Register as to whether 
the reasons for adopting these rules continue to exist. 
The Office of Consumer Credit Commissioner, which administers these 
rules, believes that the reasons for adopting the rules contained in this 
chapter continue to exist. Any questions or written comments pertain­
ing to this notice of intention to review should be directed to Laurie 
Hobbs, Assistant General Counsel, Office of Consumer Credit Com­
missioner, 2601 North Lamar Boulevard, Austin, Texas 78705-4207, 
or by e-mail to laurie.hobbs@occc.state.tx.us. Any proposed changes 
to the rules as a result of the review will be published in the Proposed 
Rules section of the Texas Register and will be open for an additional 
31-day public comment period prior to final adoption or repeal by the 
commission. 
TRD-200903908 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: September 2, 2009 
State Board for Educator Certification 
Title 19, Part 7 
The notice of proposed review of Title 19, Texas Administrative Code 
(TAC), Chapter 245, Certification of Educators from Other Countries, 
was published in the September 4, 2009, issue of the Texas Register 
(34 TexReg 6127). This corrected notice of proposed review has been 
updated and supersedes the original notice in order to specify the cor­
rect end date of the public comment period for the rule review of 19 
TAC Chapter 245. The date of the end of the public comment period 
was changed from October 9, 2009, to February 5, 2010. The start date 
of the public comment period has also been updated to September 11, 
2009. Following is the complete notice that reflects the correct dates. 
The State Board for Educator Certification (SBEC) proposes the review 
of Title 19, Texas Administrative Code (TAC), Chapter 245, Certifica­
tion of Educators from Other Countries, pursuant to the Texas Govern­
ment Code, §2001.039. 
As required by the Texas Government Code, §2001.039, the SBEC will 
accept comments as to whether the reasons for adopting 19 TAC Chap­
ter 245 continue to exist. The comment period begins September 11, 
2009, and ends following receipt of public comments on the rule re­
view of 19 TAC Chapter 245 at the regularly scheduled SBEC meeting 
to be held on February 5, 2010. 
Comments or questions regarding this rule review may be submitted 
to Cristina De La Fuente-Valadez, Policy Coordination Division, 
Texas Education Agency, 1701 North Congress Avenue, Austin, Texas 
78701-1494, (512) 475-1497. Comments may also be submitted 
electronically to sbecrules@tea.state.tx.us or faxed to (512) 463-0028. 
Comments should be identified as "SBEC Rule Review." 
TRD-200903915 
Karen Loonam 
Deputy Associate Commissioner, Educator Certification and Standards, 
Texas Education Agency 
State Board for Educator Certification 
Filed: September 2, 2009 
Public Utility Commission of Texas 
Title 16, Part 2 
The Public Utility Commission of Texas (commission) publishes 
this notice of intention to review Chapter 25, Substantive Rules 
Applicable to Electric Service Providers (Subchapters K - O) pursuant 
to Texas Government Code §2001.039, Agency Review of Existing 
Rules. The text of the rule sections will not be published. The text of 
the rules may be found in the Texas Administrative Code, Title 16, 
Economic Regulation, Part 2, or through the commission’s website 
at www.puc.state.tx.us. Project Number 37229 is assigned to this 
proceeding. 
Texas Government Code §2001.039 requires that each state agency 
review and readopt, readopt with amendments, or repeal the rules 
adopted by that agency pursuant to the Texas Government Code, 
Chapter 2001, Subchapter B, Rulemaking. As required by §2001.039, 
this review is to assess whether the reason for adopting or readopting 
the rules continues to exist. The commission requests specific com­
ments from interested persons on whether the reasons for adopting 
each rule section in Chapter 25 continue to exist. If it is determined 
during this review that any section of Chapter 25 needs to be repealed 
or amended, the repeal or amendment will be initiated under a separate 
proceeding. This notice of intention to review Chapter 25 has no effect 
on the sections as they currently exist. 
Jess Totten, Director of Competitive Markets, has determined that for 
each year of the first five-year period the sections are in effect there 
will be no new fiscal implications for state or local government as a 
result of enforcing or administering these sections that are not already 
in effect as a result of the previous adoption of these sections. 
Mr. Totten has determined that for each year of the first five years these 
sections are in effect the public benefit anticipated as a result of enforc­
ing these sections will be: protection of the public interest inherent in 
the rates and services of public utilities; monitoring of the established 
regulatory system to assure rates, operations, and services that are just 
and reasonable to the consumers and utilities; assurance of high-qual­
ity service to customers; protection of the public interest inherent in the 
service quality of electric service providers; and maintaining a healthy 
marketplace for competition among electric service providers. There 
will be no new effect on small businesses or micro-businesses as a re­
sult of enforcing these sections that is not already in effect as a result of 
the previous adoption of these sections. There are no new anticipated 
economic costs to persons who are required to comply with these sec­
tions as noticed for review that are not already in effect as a result of 
the previous adoption of these sections. 
Mr. Totten has also determined that for each year of the first five years 
the sections are in effect there should be no effect on a local economy 
as a result of this review, and therefore no local employment impact 
statement is required under Administrative Procedure Act §2001.022. 
Comments on the review of Chapter 25 - Subchapters K - O (16 copies) 
may be submitted to the Filing Clerk, Public Utility Commission of 
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas 
78711-3326, within 31 days after publication. Reply comments may 
be submitted within 45 days after publication. When filing comments 
interested persons are requested to comment on the sections in the same 
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order they are found in the chapter and to clearly designate which sec­




The rules subject to this review are proposed for publication under the
 
Public Utility Regulatory Act, Texas Utilities Code Annotated §14.002
 
(Vernon 2007, Supplement 2008) (PURA), which provides the Pub­
lic Utility Commission with the authority to make and enforce rules
 
reasonably required in the exercise of its powers and jurisdiction; and
 
Texas Government Code §2001.039 which requires each state agency
 
to review its rules every four years.
 
Cross Reference to Statutes: Texas Government Code §2001.039;
 
Texas Utilities Code Annotated, Title II, Public Utility Regulatory
 
Act; and Title IV, Chapters 161, 163, 181, 182, 183, 184, and 185.
 
SUBCHAPTER K. RELATIONSHIPS WITH AFFILIATES.
 




§25.272. Code of Conduct for Electric Utilities and Their Affiliates.
 




§25.275. Code of Conduct for Municipally Owned Utilities and Elec­
tric Cooperatives Engaged in Competitive Activities.
 
SUBCHAPTER L. NUCLEAR DECOMMISSIONING.
 
§25.301. Nuclear Decommissioning Trusts.
 
§25.303. Nuclear Decommissioning Following the Transfer of Texas
 
Jurisdictional Nuclear Generating Plant Assets.
 




SUBCHAPTER M. COMPETITIVE METERING.
 
§25.311. Competitive Metering Services.
 






§25.342. Electric Business Separation.
 
§25.343. Competitive Energy Services.
 
§25.344. Cost Separation Proceedings.
 








DIVISION 2: Independent Organizations.
 
§25.361. Electric Reliability Council of Texas (ERCOT).
 
§25.362. Electric Reliability Council of Texas (ERCOT) Governance.
 
§25.363. ERCOT Fees and Other Rates.
 
§25.365. Independent Market Monitor.
 




DIVISION 4: Other Market Power Issues.
 
§25.401. Share of Installed Generation Capacity.
 
DIVISION 5: Competition in Non-ERCOT Areas.
 
§25.421. Transition to Competition for a Certain Area Outside the 
Electric Reliability Council of Texas Region. 
§25.422. Transition to Competition for Certain Areas within the South­
west Power Pool. 
TRD-200903783 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: August 26, 2009 
The Public Utility Commission of Texas (commission) publishes 
this notice of intention to review Chapter 25, Substantive Rules 
Applicable to Electric Service Providers (Subchapters P - S) pursuant 
to Texas Government Code §2001.039, Agency Review of Existing 
Rules. The text of the rule sections will not be published. The text of 
the rules may be found in the Texas Administrative Code, Title 16, 
Economic Regulation, Part 2, or through the commission’s website 
at www.puc.state.tx.us. Project Number 37230 is assigned to this 
proceeding. 
Texas Government Code §2001.039 requires that each state agency 
review and readopt, readopt with amendments, or repeal the rules 
adopted by that agency pursuant to the Texas Government Code, 
Chapter 2001, Subchapter B, Rulemaking. As required by §2001.039, 
this review is to assess whether the reason for adopting or readopting 
the rules continues to exist. The commission requests specific com­
ments from interested persons on whether the reasons for adopting 
each rule section in Chapter 25 continue to exist. If it is determined 
during this review that any section of Chapter 25 needs to be repealed 
or amended, the repeal or amendment will be initiated under a separate 
proceeding. This notice of intention to review Chapter 25 has no effect 
on the sections as they currently exist. 
Jess Totten, Director of Competitive Markets, has determined that for 
each year of the first five-year period the sections are in effect there 
will be no new fiscal implications for state or local government as a 
result of enforcing or administering these sections that are not already 
in effect as a result of the previous adoption of these sections. 
Mr. Totten has determined that for each year of the first five years these 
sections are in effect the public benefit anticipated as a result of enforc­
ing these sections will be: protection of the public interest inherent in 
the rates and services of public utilities; monitoring of the established 
regulatory system to assure rates, operations, and services that are just 
and reasonable to the consumers and utilities; assurance of high-qual­
ity service to customers; protection of the public interest inherent in the 
service quality of electric service providers; and maintaining a healthy 
marketplace for competition among electric service providers. There 
will be no new effect on small businesses or micro-businesses as a re­
sult of enforcing these sections that is not already in effect as a result of 
the previous adoption of these sections. There are no new anticipated 
economic costs to persons who are required to comply with these sec­
tions as noticed for review that are not already in effect as a result of 
the previous adoption of these sections. 
Mr. Totten has also determined that for each year of the first five years 
the sections are in effect there should be no effect on a local economy 
as a result of this review, and therefore no local employment impact 
statement is required under Administrative Procedure Act §2001.022. 
Comments on the review of Chapter 25 - Subchapters P - S (16 copies) 
may be submitted to the Filing Clerk, Public Utility Commission of 
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas 
78711-3326, within 60 days after publication. Reply comments may 
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be submitted within 75 days after publication. When filing comments 
interested persons are requested to comment on the sections in the same 
order they are found in the chapter and to clearly designate which sec­
tion is being commented upon. All comments should refer to Project 
Number 37230. 
The rules subject to this review are proposed for publication under the 
Public Utility Regulatory Act, Texas Utilities Code Annotated §14.002 
(Vernon 2007, Supplement 2008) (PURA), which provides the Pub­
lic Utility Commission with the authority to make and enforce rules 
reasonably required in the exercise of its powers and jurisdiction; and 
Texas Government Code §2001.039 which requires each state agency 
to review its rules every four years. 
Cross Reference to Statutes: Texas Government Code §2001.039; 
Texas Utilities Code Annotated, Title II, Public Utility Regulatory 
Act; and Title IV, Chapters 161, 163, 181, 182, 183, 184, and 185. 
SUBCHAPTER P. PILOT PROJECTS.
 
§25.431. Retail Competition Pilot Projects.
 
SUBCHAPTER Q. SYSTEM BENEFIT FUND.
 
§25.451. Administration of the System Benefit Account.
 
§25.453. Targeted Energy Efficiency Programs.
 
§25.454. Rate Reduction Program.
 
§25.455. One-Time Bill Payment Assistance Program.
 
§25.457. Implementation of the System Benefit Fee by the Municipally
 
Owned Utilities and Electric Cooperatives.
 
SUBCHAPTER R. CUSTOMER PROTECTION RULES FOR RE­
TAIL ELECTRIC SERVICE.
 
§25.471. General Provisions of Customer Protection Rules.
 
§25.472. Privacy of Customer Information.
 
§25.473. Non-English Language Requirements.
 
§25.474. Selection of Retail Electric Provider.
 
§25.475. General Retail Electric Provider Requirements and Informa­
tion Disclosures to Residential and Small Commercial Customers.
 
§25.476. Renewable and Green Energy Verification.
 
§25.477. Refusal of Electric Service.
 
§25.478. Credit Requirements and Deposits.
 
§25.479. Issuance and Format of Bills.
 




§25.483. Disconnection of Service.
 
§25.484. Electric No-Call List.
 
§25.485. Customer Access and Complaint Handling.
 
§25.487. Obligations Related to Move-In Transactions.
 
§25.488. Procedures for a Premise with No Service Agreement.
 




§25.490. Moratorium on Disconnection on Move-Out.
 
§25.491. Record Retention and Reporting Requirements.
 




§25.493. Acquisition and Transfer of Customers from one Retail Elec­
tric Provider to Another. 
§25.495. Unauthorized Change of Retail Electric Provider. 
§25.497. Critical Care Customers. 
§25.498. Retail Electric Service Using a Customer Prepayment Device 
or System. 
SUBCHAPTER S. WHOLESALE MARKETS. 
§25.501. Wholesale Market Design for the Electric Reliability Council 
of Texas. 
§25.502. Pricing Safeguards in Markets Operated by the Electric Reli­
ability Council of Texas. 
§25.503. Oversight of Wholesale Market Participants. 
§25.504. Wholesale Market Power in the Electric Reliability Council 
of Texas Power Region. 
§25.505. Resource Adequacy in the Electric Reliability Council of 
Texas Power Region. 
§25.507. Electric Reliability Council of Texas (ERCOT) Emergency 
Interruptible Load Service (EILS). 
TRD-200903784 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: August 26, 2009 
Adopted Rule Reviews 
Texas Department of Licensing and Regulation 
Title 16, Part 4 
The Texas Department of Licensing and Regulation (Department) filed 
a notice of intent to review and consider for re-adoption, revision, or 
repeal 16 Texas Administrative Code (TAC) Chapter 61, Combative 
Sports. The Notice of Intent to Review was published in the July 10, 
2009, issue of the Texas Register (34 TexReg 4645). 
Texas Government Code, §2001.039 requires state agencies to review 
their rules every four years to determine if the reasons for initially 
adopting the rules continue to exist. The rules implementing the Com­
bative Sports program under Texas Occupations Code, Chapter 2052, 
were scheduled for this four-year review.  
The Department reviewed these rules and determined that the rules 
are still essential in implementing the provisions of Texas Occupations 
Code, Chapter 2052, Combative Sports. The rules provide details that 
are not found in the program statute but are necessary for implemen­
tation and operation of this program. For example, the rules detail the 
registration/licensing requirements and the fees that are specific to this  
program. In addition, Texas Occupations Code, §2052.052 specifically 
requires that rules be adopted for this program. 
As noted above, the Notice of Intent to Review was published in the 
July 10, 2009, issue of the Texas Register and distributed to persons 
internal and external to the agency. The public comment period closed 
on August 10, 2009. The Department did not receive any public com­
ments on the Notice of Intent to Review. 
The Texas Commission of Licensing and Regulation (Commission), 
the Department’s governing body, readopted the rules at 16 TAC Chap­
ter 61, Combative Sports, in their current form. The Department may 
propose amendments in the future that may further clarify or supple­
34 TexReg 6348 September 11, 2009 Texas Register 
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ment the existing rules. Any future proposed changes to the rules will 
be published in the Proposed Rules section of the Texas Register and 
will be open for public comment prior to final adoption by the Commis­
sion in accordance with the requirements of the Administrative Proce­
dure Act, Texas Government Code, Chapter 2001. 
The rules are re-adopted by the Commission in accordance with Texas 
Government Code, §2001.039. This concludes the review of 16 TAC 
Chapter 61, Combative Sports. 
TRD-200903887 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Filed: September 1, 2009 
The Texas Department of Licensing and Regulation (Department) filed 
a notice of intent to review and consider for re-adoption, revision, or 
repeal 16 Texas Administrative Code (TAC) Chapter 64, Temporary 
Common Worker Employers. The Notice of Intent to Review was pub­
lished in the July 10, 2009, issue of the Texas Register (34 TexReg 
4645). 
Texas Government Code, §2001.039 requires state agencies to review 
their rules every four years to determine if the reasons for initially 
adopting the rules continue to exist. The rules implementing the Tem­
porary Common Worker Employers program under Texas Labor Code, 
Chapter 92, were scheduled for this four-year review. 
The Department reviewed these rules and determined that the rules are 
still essential in implementing the provisions of Texas Labor Code, 
Chapter 92, Temporary Common Worker Employers. The rules pro­
vide details that are not found in the program statute but are necessary 
for implementation and operation of this program. For example, the 
rules detail the registration/licensing requirements and the fees that are 
specific to this program. 
As noted above, the Notice of Intent to Review was published in the 
July 10, 2009, issue of the Texas Register and distributed to persons 
internal and external to the agency. The public comment period closed 
on August 10, 2009. The Department did not receive any public com­
ments on the Notice of Intent to Review. 
The Texas Commission of Licensing and Regulation (Commission), 
the Department’s governing body, readopted the rules at 16 TAC Chap­
ter 64, Temporary Common Worker Employers, in their current form. 
The Department may propose amendments in the future that may fur­
ther clarify or supplement the existing rules. Any future proposed 
changes to the rules will be published in the Proposed Rules section 
of the Texas Register and will be open for public comment prior to fi ­
nal adoption by the Commission in accordance with the requirements 
of the Administrative Procedure Act, Texas Government Code, Chap­
ter 2001. 
The rules are re-adopted by the Commission in accordance with Texas 
Government Code, §2001.039. This concludes the review of 16 TAC 
Chapter 64, Temporary Common Worker Employers. 
TRD-200903888 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Filed: September 1, 2009 
The Texas Department of Licensing and Regulation (Department) filed 
a notice of intent to review and consider for re-adoption, revision, or 
repeal 16 Texas Administrative Code (TAC) Chapter 67, Auctioneers. 
The Notice of Intent to Review was published in the July 10, 2009, 
issue of the Texas Register (34 TexReg 4646). 
Texas Government Code, §2001.039 requires state agencies to review 
their rules every four years to determine if the reasons for initially 
adopting the rules continue to exist. The rules implementing the Auc­
tioneer program under Texas Occupation Code, Chapter 1802, were 
scheduled for this four-year review. 
The Department reviewed these rules and determined that the rules 
are still essential in implementing the provisions of Texas Occupations 
Code, Chapter 1802, Auctioneers. The rules provide details that are 
not found in the program statute but are necessary for implementation 
and operation of this program. For example, the rules detail the regis­
tration/licensing requirements and the fees that are specific to this pro­
gram. 
As noted above, the Notice of Intent to Review was published in the 
July 10, 2009, issue of the Texas Register and distributed to persons in­
ternal and external to the agency. The public comment period closed on 
August 10, 2009. The Department received three public comments in 
response to the Notice of Intent to Review. The comments address con­
tinuing education, escrow account requirements, definitions, the pro­
posed repeal of certain licensing and examination requirements, advi­
sory board meetings, auctioneer and associate auctioneer requirements, 
estate auctions, and termination of auctions if there are inadequate bids. 
These suggested revisions will be taken under consideration as part of 
any possible rule changes in the future. 
The Texas Commission of Licensing and Regulation (Commission), 
the Department’s governing body, readopted the rules at 16 TAC Chap­
ter 67, Auctioneers, in their current form. The Department may pro­
pose amendments in the future that may further clarify or supplement 
the existing rules. Any future proposed changes to the rules will be 
published in the Proposed Rules section of the Texas Register and will 
be open for public comment prior to final adoption by the Commission 
in accordance with the requirements of the Administrative Procedure 
Act, Texas Government Code, Chapter 2001. 
The rules are re-adopted by the Commission in accordance with Texas 
Government Code, §2001.039. This concludes the review of 16 TAC 
Chapter 67, Auctioneers. 
TRD-200903889 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Filed: September 1, 2009 
The Texas Department of Licensing and Regulation (Department) filed 
a notice of intent to review and consider for re-adoption, revision, or 
repeal 16 Texas Administrative Code (TAC) Chapter 68, Elimination of 
Architectural Barriers. The Notice of Intent to Review was published 
in the July 10, 2009, issue of the Texas Register (34 TexReg 4646). 
Texas Government Code, §2001.039 requires state agencies to review 
their rules every four years to determine if the reasons for initially 
adopting the rules continue to exist. The rules implementing the Elim­
ination of Architectural Barriers program under Texas Government 
Code, Chapter 469, were scheduled for this four-year review. 
The Department reviewed these rules and determined that the rules are 
still essential in implementing the statutory provisions of Texas Gov­
ernment Code, Chapter 469, Elimination of Architectural Barriers. The 
RULE REVIEW September 11, 2009 34 TexReg 6349 
♦ ♦ ♦ 
♦ ♦ ♦ 
rules provide details that are not found in the program statute but are 
necessary for implementation and operation of this program. For ex­
ample, the rules detail the registration/licensing requirements and the 
fees that are specific to this program. In addition, Texas Government 
Code, §469.052 specifically requires that rules be adopted for this pro­
gram. 
As noted above, the Notice of Intent to Review was published in the 
July 10, 2009, issue of the Texas Register and distributed to persons 
internal and external to the agency. The public comment period closed 
on August 10, 2009. The Department received one public comment in 
response to the Notice of Intent to Review. The comment addresses 
continuing education requirements, and it will be taken under consid­
eration as part of any possible rule changes in the future. 
The Texas Commission of Licensing and Regulation (Commission), 
the Department’s governing body, readopted the rules at 16 TAC Chap­
ter 68, Elimination of Architectural Barriers, in their current form. The 
Department may propose amendments in the future that may further 
clarify or supplement the existing rules. Any future proposed changes 
to the rules will be published in the Proposed Rules section of the Texas 
Register and will be open for public comment prior to final adoption 
by the Commission in accordance with the requirements of the Admin­
istrative Procedure Act, Texas Government Code, Chapter 2001. 
The rules are re-adopted by the Commission in accordance with Texas 
Government Code, §2001.039. This concludes the review of 16 TAC 
Chapter 68, Elimination of Architectural Barriers. 
TRD-200903890 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Filed: September 1, 2009 
The Texas Department of Licensing and Regulation (Department) filed 
a notice of intent to review and consider for re-adoption, revision, or 
repeal 16 Texas Administrative Code (TAC) Chapter 74, Elevators, Es­
calators, and Related Equipment ("Elevators" or "Elevator program"). 
The Notice of Intent to Review was published in the July 10, 2009, is­
sue of the Texas Register (34 TexReg 4647). 
Texas Government Code, §2001.039 requires state agencies to review 
their rules every four years to determine if the reasons for initially 
adopting the rules continue to exist. The rules implementing the Ele­
vator program under Texas Health and Safety Code, Chapter 754 were 
scheduled for this four-year review. 
The Department reviewed these rules and determined that the rules 
are still essential in implementing the provisions of Texas Health and 
Safety Code, Chapter 754, Elevators. The rules provide details that 
are not found in the program statute but are necessary for implemen­
tation and operation of this program. For example, the rules detail the 
registration/licensing requirements and the fees that are specific to this  
program. In addition, Texas Health and Safety Code, §754.015 specif­
ically requires that rules be adopted for this program. 
As noted above, the Notice of Intent to Review was published in the 
July 10, 2009, issue of the Texas Register and distributed to persons 
internal and external to the agency. The public comment period closed 
on August 10, 2009. The Department received one response to the 
Notice of Intent to Review. The public comment addresses statutory 
requirements involving fire safety standards and is not within the scope 
of the rules review as published. 
The Texas Commission of Licensing and Regulation (Commission), 
the Department’s governing body, readopted the rules at 16 TAC Chap­
ter 74, Elevators, Escalators, and Related Equipment, in their current 
form. The Department may propose amendments in the future that may 
further clarify or supplement the existing rules. Any future proposed 
changes to the rules will be published in the Proposed Rules section of 
the Texas Register and will be open for public comment prior to final 
adoption by the Commission in accordance with the requirements of 
the Administrative Procedure Act, Texas Government Code, Chapter 
2001. 
The rules are re-adopted by the Commission in accordance with Texas 
Government Code, §2001.039. This concludes the review of 16 TAC 
Chapter 74, Elevators, Escalators, and Related Equipment. 
TRD-200903891 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Filed: September 1, 2009 
The Texas Department of Licensing and Regulation (Department) filed 
a notice of intent to review and consider for re-adoption, revision, or re­
peal 16 Texas Administrative Code (TAC) Chapter 75, Air Condition­
ing and Refrigeration. The Notice of Intent to Review was published 
in the July 10, 2009, issue of the Texas Register (34 TexReg 4647). 
Texas Government Code, §2001.039 requires state agencies to review 
their rules every four years to determine if the reasons for initially 
adopting the rules continue to exist. The rules implementing the Air 
Conditioning and Refrigeration program under Texas Occupations 
Code, Chapter 1302, were scheduled for this four-year review. 
The Department reviewed these rules and determined that the rules are 
still essential in  implementing the statutory provisions of Texas Occu­
pations Code, Chapter 1302, Air Conditioning and Refrigeration. The 
rules provide details that are not found in the program statute but are 
necessary for implementation and operation of this program. For ex­
ample, the rules detail the registration/licensing requirements and the 
fees that are specific to this program. In addition, Texas Occupations 
Code, §1302.502 specifically requires that rules be adopted for this pro­
gram. 
As noted above, the Notice of Intent to Review was published in the 
July 10, 2009, issue of the Texas Register and distributed to persons 
internal and external to the agency. The public comment period closed 
on August 10, 2009. The Department received four public comments 
in response to the Notice of Intent to Review. Two of the comments ad­
dress statutory requirements involving technicians and are not within 
the scope of the rules review as published. The other two comments ad­
dress program fees, licensing requirements, renewals, continuing edu­
cation, exemptions, and responsibilities of licensees and of companies. 
These comments will be taken under consideration as part of any pos­
sible rule changes in the future. 
The Texas Commission of Licensing and Regulation (Commission), 
the Department’s governing body, readopted the rules at 16 TAC Chap­
ter 75, Air Conditioning and Refrigeration, in their current form. The 
Department may propose amendments in the future that may further 
clarify or supplement the existing rules. Any future proposed changes 
to the rules will be published in the Proposed Rules section of the Texas 
Register and will be open for public comment prior to final adoption 
by the Commission in accordance with the requirements of the Admin­
istrative Procedure Act, Texas Government Code, Chapter 2001. 
The rules are re-adopted by the Commission in accordance with Texas 
Government Code, §2001.039. This concludes the review of 16 TAC 
Chapter 75, Air Conditioning and Refrigeration. 
34 TexReg 6350 September 11, 2009 Texas Register 
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TRD-200903892 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Filed: September 1, 2009 
The Texas Department of Licensing and Regulation (Department) filed 
a notice of intent to review and consider for re-adoption, revision, or 
repeal 16 Texas Administrative Code (TAC) Chapter 78, Talent Agen­
cies. The Notice of Intent to Review was published in the July 10, 
2009, issue of the Texas Register (34 TexReg 4648). 
Texas Government Code, §2001.039 requires state agencies to review 
their rules every four years to determine if the reasons for initially 
adopting the rules continue to exist. The rules implementing the Talent 
Agencies program under Texas Occupations Code, Chapter 2105, were 
scheduled for this four-year review. 
The Department reviewed these rules and determined that the rules 
are still essential in implementing the provisions of Texas Occupations 
Code, Chapter 2105, Talent Agencies. The rules provide details that 
are not found in the program statute but are necessary for implemen­
tation and operation of this program. For example, the rules detail the 
registration/licensing requirements and the fees that are specific to this  
program. In addition, Texas Occupations Code, §2105.002 specifically 
requires that rules be adopted for this program. 
As noted above, the Notice of Intent to Review was published in the 
July 10, 2009, issue of the Texas Register and distributed to persons 
internal and external to the agency. The public comment period closed 
on August 10, 2009. The Department received five public comments 
in response to the Notice of Intent to Review. One comment supports 
re-adoption of the existing rules. Three comments suggest that the rules 
be revised to include: more extensive background checks on license 
applicants; more enforcement of current rules; and additional prohibi­
tions on talent agencies accepting referral fees, charging for certain au­
ditions, owning acting or modeling schools, and taking incentives from 
vendors. One comment opposed the repeal of the statute, the Texas Tal­
ent Agency Act, which is not within the scope of the rules review as 
published. The suggested revisions will be taken under consideration 
as part of any possible rule changes in the future. 
The Texas Commission of Licensing and Regulation (Commission), 
the Department’s governing body, readopted the rules at 16 TAC Chap­
ter 78, Talent Agencies, in their current form. The Department may 
propose amendments in the future that may further clarify or supple­
ment the existing rules. Any future proposed changes to the rules will 
be published in the Proposed Rules section of the Texas Register and 
will be open for public comment prior to final adoption by the Commis­
sion in accordance with the requirements of the Administrative Proce­
dure Act, Texas Government Code, Chapter 2001. 
The rules are re-adopted by the Commission in accordance with Texas 
Government Code, §2001.039. This concludes the review of 16 TAC 
Chapter 78, Talent Agencies. 
TRD-200903893 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Filed: September 1, 2009 
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Cancer Prevention and Research Institute of 
Texas 
Request for Applications (R-10-H1) High-Impact/High-Risk 
Research Award 
The Cancer Prevention and Research Institute of Texas (CPRIT) seeks 
grant applications from qualified organizations located in the State of 
Texas for relatively short-term high-impact/high-risk projects that are 
innovative, developmental, or exploratory in nature targeting new av­
enues of cancer research that, if successful, would contribute major 
new insights into the etiology, diagnosis, treatment, or prevention of 
cancers. Successful applicants would be eligible for a grant award of up 
to $200,000 over 24 months. A request for applications is available on­
line at www.cprit.state.tx.us. Applications will be accepted beginning 
at 7:00 a.m. Central Time on Tuesday, September 15, 2009, and must 
be submitted via the CPRIT Application Receipt System (www.CPRIT­
Grants.org). Only applications submitted at this portal will be consid­
ered eligible for evaluation. Applications are due on or before 3:00 
p.m. Central Time on Thursday, October 8, 2009. There is a cap on the 
number of High-Impact/High-Risk Research Award applications that 
may be submitted per institution. Applicants are advised to consult 
with their institution’s Office of Research and Sponsored Programs (or 
equivalent). CPRIT will not accept late applications or applications 




Cancer Prevention and Research Institute of Texas 
Filed: September 2, 2009 
♦ ♦ ♦ 
Request for Applications (R-10-I1) Individual Investigator 
Research Award 
The Cancer Prevention and Research Institute of Texas (CPRIT) seeks 
grant applications from qualified organizations located in the State of 
Texas for innovative research proposals that will significantly advance 
knowledge of the causes, prevention, and/or treatment of cancer. Suc­
cessful applicants are eligible for a grant award of up to $1 million 
annually for 4 years. A request for applications is available online 
at www.cprit.state.tx.us. Applications will be accepted beginning at 
7:00 a.m. Central Time on Tuesday, September 15, 2009, and must be 
submitted via the CPRIT Application Receipt System (www.CPRIT­
Grants.org). Only applications submitted at this portal will be consid­
ered eligible for evaluation. Applications are due on or before 3:00 
p.m. Central Time on Thursday, October 8, 2009. CPRIT will not 





Cancer Prevention and Research Institute of Texas 
Filed: September 2, 2009 
Request for Applications (R-10-RE1) Recruitment of 
Established Investigators 
The Cancer Prevention and Research Institute of Texas (CPRIT) solic­
its grant applications from qualified organizations for the recruitment 
of outstanding senior research faculty with established cancer research 
programs to academic institutions in Texas. Supported individuals will 
have the demonstrated ability to make outstanding contributions to the 
field of cancer research, promote inquiry into new areas, foster col­
laboration, and stimulate growth in the field. Organizations must ap­
ply for a specific candidate who will likely hold an appointment at the 
rank of professor (or equivalent) at an accredited academic institution, 
research institution, industry, government agency, or private founda­
tion not primarily based in Texas. The candidate must not reside in 
Texas at the time the application is submitted. A request for applica­
tions is available online at www.cprit.state.tx.us. Applications will be 
accepted beginning at 7:00 a.m. Central Time on Tuesday, September 
15, 2009, and must be submitted via the CPRIT Application Receipt 
System (www.CPRITGrants.org). Only applications submitted at this 
portal will be considered eligible for evaluation. This is an ongoing 




Cancer Prevention and Research Institute of Texas 
Filed: September 2, 2009 
Request for Applications (R-10-RF1) Recruitment of 
First-Time, Tenure-Track Faculty Members 
The Cancer Prevention and Research Institute of Texas (CPRIT) solic­
its grant applications from qualified organizations for the recruitment 
of exceptional faculty (first-time, tenure track) to universities and/or 
cancer research institutions located in the State of Texas. Supported 
individuals will have the demonstrated ability to make outstanding con­
tributions to the field of cancer research, promote inquiry into new 
areas, foster collaboration, and stimulate growth in the field. Orga­
nizations must apply for a specific candidate who, at the time of the 
application, must not hold an appointment at the rank of assistant pro­
fessor or above (or equivalent) at an accredited academic institution, 
research institution, industry, government agency, or private founda­
tion. The candidate may or may not reside in the State of Texas at the 
time of the application. A request for applications is available online 
at www.cprit.state.tx.us. Applications will be accepted beginning at 
7:00 a.m. Central Time on Tuesday, September 15, 2009, and must be 
submitted via the CPRIT Application Receipt System (www.CPRIT­
Grants.org). Only applications submitted at this portal will be consid­
ered eligible for evaluation. This is an ongoing grant opportunity with 
no deadline for applications. 
TRD-200903918 
IN ADDITION September 11, 2009 34 TexReg 6357 
♦ ♦ ♦ 
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William Gimson 
Executive Director 
Cancer Prevention and Research Institute of Texas 
Filed: September 2, 2009 
Request for Applications (R-10-RR1) Recruitment of Rising 
Stars 
The Cancer Prevention and Research Institute of Texas (CPRIT) solic­
its grant applications from qualified organizations for the recruitment 
of outstanding investigators who are at a relatively early stage in their 
career to universities and/or cancer research institutions located in the 
State of Texas. Supported individuals will have the demonstrated abil­
ity to make outstanding contributions to the field of cancer research, 
promote inquiry into new areas, foster collaboration, and stimulate 
growth in the field. Organizations must apply for a specific candi­
date who must hold an appointment at the rank of assistant professor 
or above (or equivalent) at an accredited academic institution, research 
institution, industry, government agency, or private foundation not pri­
marily based in Texas. A request for applications is available online 
at www.cprit.state.tx.us. Applications will be accepted beginning at 
7:00 a.m. Central Time on Tuesday, September 15, 2009, and must be 
submitted via the CPRIT Application Receipt System (www.CPRIT­
Grants.org). Only applications submitted at this portal will be consid­
ered eligible for evaluation. This is an ongoing grant opportunity with 




Cancer Prevention and Research Institute of Texas 
Filed: September 2, 2009 
Comptroller of Public Accounts 
Amendment to Notice of Contract Awards  
Pursuant to Chapter 403, Chapter 2254, Subchapter A, Texas Govern­
ment Code, and Chapter 111 Texas Tax Code, the Comptroller of Public 
Accounts (Comptroller) announces this notice of contract awards. 
The Comptroller’s Request for Qualifications (RFQ #192h) related to 
these contract awards was published in the May 8, 2009, issue of the 
Texas Register (34 TexReg 2823). 
The contractors will provide Professional Contract Auditing Services 
as authorized by Subchapter A, Chapter 111, §111.0045 of the Texas 
Tax Code as described in the Comptroller’s RFQ. 
The Comptroller announces that ten (10) contracts were awarded as of 
August 27, 2009 as follows: 
A contract is awarded to Nedzra J. Ward, 11403 Kay Lane, Pearland, 
Texas 77584-7270. Examinations will be assigned in $60,000 pack­
ages but no contract examiner shall have examination packages totaling 
more than $180,000 in fees during any one state fiscal year during the 
contract term. The term of the contract is September 1, 2009 through 
August 31, 2010, with two (2) one (1) year options to renew. 
A contract is awarded to Sam W. Armstrong, P.C., 931 Kentbury Court, 
Katy, Texas 77450. Examinations will be assigned in $60,000 pack­
ages but no contract examiner shall have examination packages totaling 
more than $180,000 in fees during any one state fiscal year during the 
contract term. The term of the contract is September 1, 2009 through 
August 31, 2010, with two (2) one (1) year options to renew. 
A contract is awarded to Melanie C. Bowman and Wayne F. Bowman, 
2225 Potomac Drive, Unit C, Houston, Texas 77057. Examinations 
will be assigned in $60,000 packages but no contract examiner shall 
have examination packages totaling more than $180,000 in fees during 
any one state fiscal year during the contract term. The term of the 
contract is September 1, 2009 through August 31, 2010, with two (2) 
one (1) year options to renew. 
A contract is awarded to James Park, 10491 Park Lane, Kountze, Texas 
77625. Examinations will be assigned in $60,000 packages but no 
contract examiner shall have examination packages totaling more than 
$180,000 in fees during any one state fiscal year during the contract 
term. The term of the contract is September 1, 2009 through August 
31, 2010, with two (2) one (1) year options to renew. 
A contract is awarded to Texas Tax Consulting Group, L.C., 6116 Ay­
ers Street, Suite 2C, Corpus Christi, Texas 78415. Examinations will 
be assigned in $60,000 packages but no contract examiner shall have 
examination packages totaling more than $180,000 in fees during any 
one state fiscal year during the contract term. The term of the contract 
is September 1, 2009 through August 31, 2010, with two (2) one (1) 
year options to renew. 
A contract is awarded to Gordon Wheeler, 8410 Neff Street, Houston, 
Texas 77036. Examinations will be assigned in $60,000 packages but 
no contract examiner shall have examination packages totaling more 
than $180,000 in fees during any one state fiscal year during the con­
tract term. The term of the contract is September 1, 2009 through Au­
gust 31, 2010, with two (2) one (1) year options to renew. 
A contract is awarded to Cindy Alvarez, 3820 Ashbury Lane, Bedford, 
Texas 76021. Examinations will be assigned in $60,000 packages but 
no contract examiner shall have examination packages totaling more 
than $180,000 in fees during any one state fiscal year during the con­
tract term. The term of the contract is September 1, 2009 through Au­
gust 31, 2010, with two (2) one (1) year options to renew. 
A contract is awarded to Jean Chan, 6119 Jereme Trail, Dallas, Texas 
75252. Examinations will be assigned in $60,000 packages but no 
contract examiner shall have examination packages totaling more than 
$180,000 in fees during any one state fiscal year during the contract 
term. The term of the contract is September 1, 2009 through August 
31, 2010, with two (2) one (1) year options to renew. 
A contract is awarded to Cindy H. Coats, CPA, 212 W. Legend Oaks 
Drive, Georgetown, Texas 78628-5003. Examinations will be assigned 
in $60,000 packages but no contract examiner shall have examination 
packages totaling more than $180,000 in fees during any one state fiscal 
year during the contract term. The term of the contract is September 
1, 2009 through August 31, 2010, with two (2) one (1) year options to 
renew. 
A contract is awarded to Curry, Frazier & Associates, LLC, 6333 E. 
Mockingbird Lane, Ste. 147-915, Dallas Texas 75214-2692. Exami­
nations will be assigned in $60,000 packages but no contract examiner 
shall have examination packages totaling more than $180,000 in fees 
during any one state fiscal year during the contract term. The term of 
the contract is September 1, 2009 through August 31, 2010, with two 
(2) one (1) year options to renew. 
The ten (10) contracts above are the final awards that the Comptroller 
will make under this RFQ. 
TRD-200903834 
Pamela G. Smith 
Deputy General Counsel for Contracts 
Comptroller of Public Accounts 
Filed: August 28, 2009 
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Notice of Contract Amendment 
Pursuant to Chapter 403, Texas Government Code, and Chapter 2254, 
Subchapter A, Texas Government Code; and Chapters 72-75, Property 
Code, the Comptroller of Public Accounts (Comptroller) announces the 
following notice of contract amendment and renewal of a contract for 
professional unclaimed property audit services. 
The Notice of Request for Proposals (RFP #190c) was published in the 
August 29, 2008, issue of the Texas Register (33 TexReg 7340). The 
Notice of Award was published in the January 16, 2009, issue of Texas 
Register (34 TexReg 351). 
The contract amended and renewed is with Verus Financial LLC, 500 
Chase Parkway, Waterbury, CT 06708. The total amount of the contract 
is based on a percentage of the cash value of the net unclaimed property 
received by Comptroller as a result of an audit. The term of the contract 
was October 22 2008 through August 31, 2009. The renewal extends 
the contract through August 31, 2010. 
TRD-200903899 
William Clay Harris 
Assistant General Counsel, Contracts 
Comptroller of Public Accounts 
Filed: September 2, 2009 
Notice of Contract Amendment and Renewal 
Pursuant to Chapter 403, Texas Government Code, and Chapter 2254, 
Subchapter A, Texas Government Code; and Chapters 72-75, Property 
Code, the Comptroller of Public Accounts (Comptroller) announces 
this notice of amendment and renewal of two (2) contracts awarded for 
providing professional unclaimed property audit services for one (1) 
additional one-year term, each. 
The Notice of Request for Proposals (RFP #179b) was published in 
the July 6, 2007, issue of the Texas Register (32 TexReg 4250). The 
Notice of Award was published in the March 21, 2008, issue of the 
Texas Register (33 TexReg 2569). 
The contracts amended and renewed are: 
Audit Services U.S., LLC., 212 West 35th Street, Suite 600, New 
York, New York 10001. The term of the contract was October 5, 2007 
through August 31, 2009. The renewal extends the contract through 
August 31, 2010. 
ACS State and Local Solutions, Inc. aka ACS Unclaimed Property 
Clearinghouse, 260 Franklin Street, 11th Floor, Boston, MA 02110. 
The term of the contract was December 14, 2007 through August 31, 
2009. The renewal extends the contract through August 31, 2010. 
The total amount of each contract is based on a percentage of the cash 
value of net unclaimed property received by Comptroller as a result of 
an audit. 
TRD-200903898 
William Clay Harris 
Assistant General Counsel, Contracts 
Comptroller of Public Accounts 
Filed: September 2, 2009 
Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol­
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.005, 303.008, 303.009, 304.003, and 346.101, Texas 
Finance Code. 
The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 09/07/09 - 09/13/09 is 18% for Con-
sumer1/Agricultural/Commercial2/credit through $250,000. 
The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 09/07/09 - 09/13/09 is 18% for Commercial over $250,000. 
The monthly ceiling as prescribed by §303.005 and §303.0093 for the 
period of 09/01/09 - 09/30/09 is 18% for Consumer/Agricultural/Com­
mercial/credit through $250,000. 
The monthly ceiling as prescribed by §303.005 and §303.009 for the 
period of 09/01/09 - 09/30/09 is 18% for Commercial over $250,000. 
The standard quarterly rate as prescribed by §303.008 and §303.009 
for the period of 10/01/09 - 12/31/09 is 18% for Consumer/Agricul­
tural/Commercial/credit through $250,000. 
The standard quarterly rate as prescribed by §303.008 and §303.009 
for the period of 10/01/09 - 12/31/09 is 18% for Commercial over 
$250,000. 
The retail credit card quarterly rate as prescribed by §303.0091 for the 
period of 10/01/09 - 12/31/09 is 18% for Consumer/Agricultural/Com­
mercial/credit through $250,000. 
The lender credit card quarterly rate as prescribed by §346.101 Texas 
Finance Code1 for the period of 10/01/09 - 12/31/09 is 18% for Con­
sumer/Agricultural/Commercial/credit through $250,000. 
The standard annual rate as prescribed by §303.008 and §303.0094 
for the period of 10/01/08 - 12/31/09 is 18% for Consumer/Agricul­
tural/Commercial/credit through $250,000. 
The standard annual rate as prescribed by §303.008 and §303.009 
for the period of 10/01/09 - 12/31/09 is 18% for Commercial over 
$250,000. 
The retail credit card annual rate as prescribed by §303.0091 for the 
period of 10/01/09 - 12/31/09 is 18% for Consumer/Agricultural/Com­
mercial/credit through $250,000. 
The judgment ceiling as prescribed by §304.003 for the period of 
09/01/09 - 09/30/09 is 5.00% for Consumer/Agricultural/Commer­
cial/credit through $250,000. 
The judgment ceiling as prescribed §304.003 for the period of 09/01/09 
- 09/30/09 is 5.00% for Commercial over $250,000. 
1Credit for personal, family or household use. 
2Credit for business, commercial, investment or other similar purpose. 
3For variable rate commercial transactions only. 
4Only for open-end credit as defined in §301.002(14), Texas Finance 
Code. 
TRD-200903876 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: September 1, 2009 
Texas Education Agency 
IN ADDITION September 11, 2009 34 TexReg 6359 
♦ ♦ ♦ 
Request for Applications Concerning Texas Science, 
Technology, Engineering, and Mathematics Academies ­
Startup Grant, Cycle 5 
Eligible Applicants. The Texas Education Agency (TEA) is request­
ing applications under Request for Applications (RFA) #701-09-123 
from school districts and open-enrollment charter schools. A school 
district or open-enrollment charter school is eligible to apply for the 
Texas Science, Technology, Engineering, and Mathematics (T-STEM) 
Academies - Startup Grant, Cycle 5, if it meets all T-STEM Academy 
eligibility requirements, as follows. 
1. The school district or open-enrollment charter school must target 
and enroll a majority (at least 50 percent) of students who are at risk of 
dropping out of school (at risk, economically disadvantaged, English 
language learners, and/or first generation college-goers). Special con­
sideration and priority will be given to school districts and open-enroll­
ment charter schools that serve a population of greater than 40 percent 
economically disadvantaged students, calculated as an average over 
each of the preceding three school years (2006-2007, 2007-2008, and 
2008-2009). 
2. The school district or open-enrollment charter school must demon­
strate a commitment to design a program that meets all T-STEM 
requirements. A T-STEM Academy must (a) be an autonomous 
school that is either a stand-alone campus with a unique county/dis­
trict/campus number or a small learning community within a larger 
school (i.e., the T-STEM Academy is physically separated from the 
larger school and the T-STEM students are a separate cohort with their 
own teacher(s), leader, schedule, and curriculum); (b) serve Grades 
6-12 or Grades 9-12 with an active relationship with the feeder middle 
school(s). If the applicant selects a Grades 9-12 model, the T-STEM 
Academy must serve Grade 9 during the first year of operation. If the 
applicant selects a Grades 6-12 model, the T-STEM Academy must 
serve a middle grade (6, 7, or 8) and Grade 9 during the first year of 
operation; (c) be small, serving approximately 100 students per grade; 
(d) be open enrollment, hosting lotteries for admission; and (e) follow 
all requirements and indicators outlined in the RFA and in the T-STEM 
Academy Design Blueprint provided in Appendix 1 of the RFA. 
Eligible applicants shall demonstrate how they will meet all require­
ments defined in the RFA for opening a T-STEM Academy no later 
than the beginning of the 2010-2011 school year. 
Description. The purpose of the T-STEM Academies - Startup Grant, 
Cycle 5, is to increase student achievement by engaging students in and 
exposing students to innovative science and mathematics instruction. 
T-STEM Academies serve as demonstration sites to inform mathemat­
ics and science teaching and learning statewide. To that end, every 
T-STEM Academy will provide a rigorous, well-rounded education; 
establish a personalized culture with the expectation that all students 
will achieve postsecondary success; and provide teacher and leader­
ship development. 
The program goals of the T-STEM Academies - Startup Grant, Cycle 
5, are to (1) align high school, postsecondary education, and economic 
development activities across the areas of science, technology, engi­
neering, and mathematics and the broader high school curriculum; (2) 
establish T-STEM Academies in high-need areas across the state that 
will prepare Texas high school graduates from diverse backgrounds to 
pursue careers in fields related to science, technology, engineering, and 
mathematics; and (3) establish a statewide best-practices network for 
science, technology, engineering, and mathematics education to pro­
mote broad dissemination and adoption of promising practices from 
the initiative and improve mathematics and science performance for 
students across Texas. 
Dates of Project. The T-STEM Academies - Startup Grant, Cycle 
5, will be implemented during the 2010-2011 and 2011-2012 school 
years. Applicants should plan for a starting date of  no earlier  than  
March 1, 2010, and an ending date of no later than May 31, 2012. 
Project Amount. Funding will be provided for approximately three 
to six projects. Due to the limit on enrollment of 100 students per 
grade level, applicants proposing to serve Grades 6-12 are eligible for 
a maximum amount of $840,000, and applicants proposing to serve 
Grades 9-12 are eligible for a maximum amount of $480,000. This 
project is funded 100 percent from state funds. 
Selection Criteria. Applications will be selected based on the ability 
of each applicant to carry out all requirements contained in the RFA. 
Reviewers will evaluate applications based on the overall quality and 
validity of the proposed grant programs and the extent to which the 
applications address the primary objectives and intent of the project. 
Applications must address each requirement as specified in the RFA to 
be considered for funding. TEA reserves the right to select from the 
highest-ranking applications those that address all requirements in the 
RFA. 
TEA is not obligated to approve an application, provide funds, or en­
dorse any application submitted in response to this RFA. This RFA does 
not commit TEA to pay any costs before an application is approved. 
The issuance of this RFA does not obligate TEA to award a grant or 
pay any costs incurred in preparing a response. 
Requesting the Application. RFAs are no longer available in print. 
The announcement letter and complete RFA will be posted on the TEA 
website at http://burleson.tea.state.tx.us/GrantOpportunities/forms for 
viewing and downloading. In the "Select Search Options" box, select 
the name of the RFA from the drop-down list. Scroll down to the "Ap­
plication and Support Information" section to view all documents that 
pertain to this RFA.  
Further Information. For clarifying information about the RFA, 
contact Donnell Bilsky, Division of Discretionary Grants, Texas 
Education Agency, (512) 463-9269. In order to assure that no 
prospective applicant may obtain a competitive advantage because of 
acquisition of information unknown to other prospective applicants, 
any and all questions must be submitted in writing to the TEA contact 
persons identified in Part 2: Program Guidelines of the RFA. All 
questions and the written answers thereto will be posted on the TEA 
website in the format of Frequently Asked Questions (FAQs) at 
http://burleson.tea.state.tx.us/GrantOpportunities/forms. In the "Select 
Search Options" box, select the name of the RFA from the drop-down 
list. Scroll down to the "Application and Support Information" section 
to view all documents that pertain to this RFA. 
Deadline for Receipt of Applications. Applications must be received 
in the TEA Document Control Center by 5:00 p.m. (Central Time), 
Thursday, November 5, 2009, to be eligible to be considered for fund­
ing. 
TRD-200903897 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
    Filed: September 2, 2009
Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
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the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(the Code), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op­
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the proposed orders and the opportunity 
to comment must be published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is  October 12, 2009. Section 7.075 also requires that 
the commission promptly consider any written comments received and 
that the commission may withdraw or withhold approval of an AO if a 
comment discloses facts or considerations that indicate that consent is 
inappropriate, improper, inadequate, or inconsistent with the require­
ments of the statutes and rules within the commission’s jurisdiction 
or the commission’s orders and permits issued in accordance with the 
commission’s regulatory authority. Additional notice of changes to a 
proposed AO is not required to be published if those changes are made 
in response to written comments. 
A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap­
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission’s central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on October 12, 2009. 
Written comments may also be sent by facsimile machine to the en­
forcement coordinator at (512) 239-2550. The commission enforce­
ment coordinators are available to discuss the AOs and/or the comment 
procedure at the listed phone numbers; however, §7.075 provides that 
comments on the AOs shall be submitted to the commission in writing. 
(1) COMPANY: Alcoa World Alumina, LLC; DOCKET NUMBER: 
2009-1012-AIR-E; IDENTIFIER: RN100242577; LOCATION: Point 
Comfort, Calhoun County; TYPE OF FACILITY: alumina refining 
and processing plant; RULE VIOLATED: 30 Texas Administrative 
Code (TAC) §116.115(c), Permit Number 8166, Special Condition 
(SC) Numbers 1 and 3, and Texas Health and Safety Code (THSC), 
§382.085(b), by failing to demonstrate compliance with volatile 
organic compound emission limits of 0.07 pounds per million British 
Thermal Units and 29.40 pounds per hour; PENALTY: $6,250; EN­
FORCEMENT COORDINATOR: John Muennink, (361) 825-3100; 
REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi, 
Texas 78412-5839, (361) 825-3100. 
(2) COMPANY: Approach Operating, LLC; DOCKET NUMBER: 
2009-1032-AIR-E; IDENTIFIER: RN104256102; LOCATION: 
Crockett County; TYPE OF FACILITY: natural gas compressor plant; 
RULE VIOLATED: 30 TAC §122.143(4), General Operating Permit 
(GOP) Number 02797, SC Number (b)(8), and THSC, §382.085(b), 
by failing to keep records of quarterly opacity observations of all 
stationary vents; 30 TAC §122.144(3), GOP Number 02797, SC 
Number (b)(1), and THSC, §382.085(b), by failing to maintain records 
on-site; 30 TAC §106.352(1) and §106.512(2)(C)(iii), GOP Number 
02797, SC Number (b)(7)(D), and THSC, §382.085(b), by failing 
to conduct initial emissions testing within 60 days of engine con­
struction and biannually afterwards; and 30 TAC §122.145(2), GOP 
Number O2797, SC Number (b)(7)(D), and THSC, §382.085(b), by 
failing to report three violations discovered during the June 10, 2009 
investigation as deviations in previous Title V reports; PENALTY: 
$32,108; ENFORCEMENT COORDINATOR: Nadia Hameed, (713) 
767-3500; REGIONAL OFFICE: 622 South Oakes, Suite K, San 
Angelo, Texas 76903-7035, (325) 655-9479. 
(3) COMPANY: BASF FINA Petrochemicals Limited Partner­
ship; DOCKET NUMBER: 2009-0750-AIR-E; IDENTIFIER: 
RN100216977; LOCATION: Port Arthur, Jefferson County; TYPE 
OF FACILITY: petrochemical manufacturing; RULE VIOLATED: 
30 TAC §§101.20(3), 116.115(b)(2)(F) and (c), and 122.143(4), Fed­
eral Operating Permit (FOP) Number O-01877, Air Permit Number 
36644/Prevention of Significant Deterioration TX-903M1/N-007, SC 
Number 1, and THSC, §382.085(b), by failing to maintain allowable 
emissions limits; PENALTY: $8,200; ENFORCEMENT COORDI­
NATOR: Audra Benoit, (409) 898-3838; REGIONAL OFFICE: 3870 
Eastex Freeway, Beaumont, Texas 77703-1830, (409) 898-3838. 
(4) COMPANY: Biomedical Waste Solutions, LLC; DOCKET 
NUMBER: 2009-0856-MSW-E; IDENTIFIER: RN105650634; 
LOCATION: Port Arthur, Jefferson County; TYPE OF FACILITY: 
medical waste processor; RULE VIOLATED: 30 TAC §330.73(e) 
and (f), by failing to obtain authorization prior to operating a medical 
waste facility; PENALTY: $3,000; ENFORCEMENT COORDINA­
TOR: Ross Fife, (512) 239-2541; REGIONAL OFFICE: 3870 Eastex 
Freeway, Beaumont, Texas 77703-1830, (409) 898-3838. 
(5) COMPANY: City of Cameron; DOCKET NUMBER: 2009­
0755-PWS-E; IDENTIFIER: RN101392215; LOCATION: Cameron, 
Milam County; TYPE OF FACILITY: public water supply (PWS); 
RULE VIOLATED: 30 TAC §290.46(f) and (3)(B)(vi), by failing 
to keep on file and make available for commission review water 
system records; 30 TAC §290.42(1), by failing to maintain a thorough 
plant operations manual for operator review and reference; 30 TAC 
§290.46(s)(1), by failing to calibrate flow measuring devices; 30 TAC 
§290.42(m) and §290.43(e), by failing to enclose the surface water 
treatment plant and water storage facilities with an intruder-resistant 
fence; 30 TAC §290.46(m), by failing to initiate maintenance and 
housekeeping practices at the facility to ensure the good working con­
dition and general appearance of its facilities and equipment; 30 TAC 
§290.43(c)(3), by failing to provide an overflow cover that fits tightly 
with no gap over 1/16-inch for the facility’s elevated storage tank; 
30 TAC §290.110(c)(1)(A), by failing to continuously monitor and 
record the disinfectant residual of the water entering the distribution 
system; and 30 TAC §290.44(h)(1)(A), by failing to install backflow 
prevention assemblies or an air gap at all residences or establishments; 
PENALTY: $3,264; ENFORCEMENT COORDINATOR: Yulyia 
Dunaway, (210) 490-3096; REGIONAL OFFICE: 6801 Sanger 
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 
(6) COMPANY: City of Centerville; DOCKET NUMBER: 
2009-0997-MWD-E; IDENTIFIER: RN101610624; LOCATION: 
Centerville, Leon County; TYPE OF FACILITY: wastewater 
treatment; RULE VIOLATED: 30 TAC §305.125(1), Texas Pol­
lutant Discharge Elimination System (TPDES) Permit Number 
WQ0010147001, Effluent Limitations and Monitoring Requirements 
Numbers 1 and 6, and the Code, §26.121(a), by failing to comply with 
permit effluent limits for ammonia nitrogen (NH3N) and dissolved 
oxygen; PENALTY: $6,150; ENFORCEMENT COORDINATOR: 
Samuel Short, (512) 239-5363; REGIONAL OFFICE: 6801 Sanger 
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 
(7) COMPANY: CNL Income Splashtown, LLC and PARC Splash-
town, LLC; DOCKET NUMBER: 2009-0665-MWD-E; IDEN­
TIFIER: RN102095627; LOCATION: Spring, Harris County; 
TYPE OF FACILITY: domestic wastewater treatment system; 
RULE VIOLATED: 30 TAC §305.125(1), TPDES Permit Number 
WQ0011886001, Effluent Limitations and Monitoring Requirements 
Number 1, and the Code, §26.121(a), by failing to comply with the 
permit effluent limits for NH3N and total suspended solids; and 30 
TAC §305.125(17) and TPDES Permit Number WQ0011886001, 
Sludge Provisions, by failing to submit the annual sludge report; 
PENALTY: $1,850; ENFORCEMENT COORDINATOR: Harvey 
Wilson, (512) 239-0321; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
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(8) COMPANY: Deadwood Water Supply Corporation; DOCKET 
NUMBER: 2009-0774-PWS-E; IDENTIFIER: RN101442523; LO­
CATION: Beckville, Panola County; TYPE OF FACILITY: PWS; 
RULE VIOLATED: 30 TAC §290.46(u), by failing to plug well 
number four with cement according to the requirements set forth in 
16 TAC Chapter 76, or to repair the well so that it is no longer in 
a deteriorated condition; 30 TAC §290.45(b)(1)(D)(i) and THSC, 
§341.0315(c), by failing to provide a minimum total well capacity of 
0.6 gallons per minute (gpm) per connection in pressure plane one 
and two; and 30 TAC §290.45(b)(1)(D)(iv) and THSC, §341.0315(c), 
by failing to provide a minimum elevated storage capacity of 100 
gallons per connection in pressure plane one; PENALTY: $735; 
ENFORCEMENT COORDINATOR: Rebecca Clausewitz, (210) 
490-3096; REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas 
75701-3734, (903) 535-5100. 
(9) COMPANY: Enbridge Pipelines (Texas Gathering), L.P.; DOCKET 
NUMBER: 2009-0920-AIR-E; IDENTIFIER: RN105170930; LO­
CATION: Hemphill County; TYPE OF FACILITY: natural gas 
compressor station; RULE VIOLATED: 30 TAC §116.615(4) and 
§116.617(b)(1)(F), New Source Review Standard Permit Registration 
Number 84745, and THSC, §382.085(b), by failing to report start and 
completion of construction not later than 15 days after the events; 30 
TAC §116.617(b)(1)(F) and §116.615(5)(A) and THSC, §382.085(b), 
by failing to notify the TCEQ prior to beginning operation of pollution 
control equipment; and 30 TAC §122.143(4) and §122.146(1), FOP 
Number O-02973, Oil and Gas General Operating Permit Number 
514, Site-wide requirements (b)(2), and THSC, §382.085(b), by 
failing to certify a calendar day, September 26, 2007, within the 
reporting period of the annual permit compliance certification (PCC) 
report; PENALTY: $5,295; ENFORCEMENT COORDINATOR: 
Terry Murphy, (512) 239-5025; REGIONAL OFFICE: 3918 Canyon 
Drive, Amarillo, Texas 79109-4933, (806) 353-9251. 
(10) COMPANY: Equistar Chemcials, LP; DOCKET NUMBER: 
2008-1474-AIR-E; IDENTIFIER: RN100542281; LOCATION: 
Channelview, Harris County; TYPE OF FACILITY: chemical 
plant producing benzene and toluene; RULE VIOLATED: 30 TAC 
§115.782(c)(2)(A)(i) and THSC, §382.085(b), by failing to take extra­
ordinary repair efforts within 14 days if a leak of greater than 10,000 
parts per million by volume (ppmv) is found; 30 TAC §122.143(4) 
and §122.145(2)(A), FOP Number O-02174, General Terms and 
Conditions, and THSC, §382.085(b), by failing to report all instances 
of deviations on deviation report; and 30 TAC §116.115(c) and 
§122.143(4) and THSC, §382.085(b), by failing to maintain a regen­
erative vent R-4360A emissions within permit limits; PENALTY: 
$29,252; ENFORCEMENT COORDINATOR: Harvey Wilson, (512) 
239-0321; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous­
ton, Texas 77023-1452, (713) 767-3500. 
(11) COMPANY: Gulf Chemical & Metallurgical Corpora­
tion; DOCKET NUMBER: 2009-0543-AIR-E; IDENTIFIER: 
RN100210129; LOCATION: Freeport, Brazoria County; TYPE 
OF FACILITY: metal recovery plant; RULE VIOLATED: 30 TAC 
§116.115(c), Air Permit Number 9803, SC Number 1, and THSC, 
§382.085(b), by failing to comply with the permitted emission rate 
limits for nitrogen oxides (NOx); and 30 TAC §116.115(c), Air Permit 
Number 9803, SC Number 11.B, and THSC, §382.085(b), by failing to 
comply with the permitted ambient air limitations for nickel and vana­
dium in the particular matter emissions from the property; PENALTY: 
$43,575; Supplemental Environmental Project (SEP) offset amount 
of $17,430 applied to Texas Association of Resource Conservation 
and Development Areas, Inc. ("RC&D") - Clean School Buses; EN­
FORCEMENT COORDINATOR: Nadia Hameed, (713) 767-3500; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1452, (713) 767-3500. 
(12) COMPANY: Harris County Municipal Utility District Num­
ber 82; DOCKET NUMBER: 2009-0784-MWD-E; IDENTIFIER: 
RN102183696; LOCATION: Harris County; TYPE OF FACILITY: 
wastewater treatment plant; RULE VIOLATED: 30 TAC §305.125(4), 
TPDES Permit Number WQ0011799001, Permit Conditions Num­
ber 2.d., and the Code, §26.121(a), by failing to properly operate 
and maintain the facility; PENALTY: $12,060; ENFORCEMENT 
COORDINATOR: Heather Brister, (254) 751-0335; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1452, 
(713) 767-3500. 
(13) COMPANY: Michael Ury dba K & M Landscape; DOCKET 
NUMBER: 2009-0924-LII-E; IDENTIFIER: RN103566923; LOCA­
TION: Niederwald and Cedar Park; Hays and Williamson Counties; 
TYPE OF FACILITY: landscape business; RULE VIOLATED: 30 
TAC §344.24(a) and §344.35(d)(2), by failing, as a licensed irriga­
tor, to comply with local requirements, ordinances, and regulations 
designed to protect the PWS; PENALTY: $2,500; ENFORCEMENT 
COORDINATOR: Michael Meyer, (512) 239-4492; REGIONAL 
OFFICE: 2800 South IH 35, Suite 100, Austin, Texas 78704-5700, 
(512) 339-2929. 
(14) COMPANY: Kempner Water Supply Corporation; DOCKET 
NUMBER: 2009-1005-PWS-E; IDENTIFIER: RN101197549; LO­
CATION: Kempner, Lampasas County; TYPE OF FACILITY: PWS; 
RULE VIOLATED: 30 TAC §290.46(f)(2) and (3)(D)(ii), by failing 
to make the facility’s operating records accessible for review during 
an inspection; 30 TAC §290.44(d)(1), by failing to install air release 
devices in the distribution system; 30 TAC §290.43(e), by failing 
to provide a properly constructed intruder-resistant fence around all 
storage tanks and pressure maintenance facilities; 30 TAC §290.46(r), 
by failing to provide a minimum pressure of 35 pounds per square inch 
throughout the distribution system; 30 TAC §290.43(d)(3), by failing 
to equip all air compressor injection lines with filters or other devices to 
prevent compressor lubricants or other contaminants from entering the 
pressure tank; 30 TAC §290.42(e)(3)(G), by failing to obtain approval 
under the exemption guidelines of 30 TAC §290.39(1) to use a primary 
disinfectant other than chlorine; and 30 TAC §290.45(b)(1)(D)(iii) and 
THSC, §341.0315(c), by failing to provide two or more pumps that 
have a total capacity of two gpm per connection at each pressure plane; 
PENALTY: $1,762; SEP offset amount of $1,410 applied to Lower 
Colorado River Authority’s Household Hazardous Waste and Reusable 
Materials Collection; ENFORCEMENT COORDINATOR: Stephen 
Thompson, (512) 239-2558; REGIONAL OFFICE: 6801 Sanger 
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 
(15) COMPANY: Kinder Morgan Tejas Pipeline, LLC; DOCKET 
NUMBER: 2009-0613-AIR-E; IDENTIFIER: RN100224682; LOCA­
TION: Starr County; TYPE OF FACILITY: natural gas transmission 
plant; RULE VIOLATED: 30 TAC §122.121 and §122.241(b) and 
THSC, §382.054 and §382.085(b), by failing to submit an application 
for renewal of an authorization to operate under a general operating 
permit; PENALTY: $3,750; ENFORCEMENT COORDINATOR: 
James Nolan, (512) 239-6634; REGIONAL OFFICE: 1804 West 
Jefferson Avenue, Harlingen, Texas 78550-5247, (956) 425-6010. 
(16) COMPANY: Leander Independent School District; DOCKET 
NUMBER: 2009-0658-EAQ-E; IDENTIFIER: RN105688303; LO­
CATION: Cedar Park, Williamson County; TYPE OF FACILITY: 
roadway construction project site; RULE VIOLATED: 30 TAC 
§213.23(a)(1), by failing to obtain approval of a contributing zone 
plan; PENALTY: $1,500; ENFORCEMENT COORDINATOR: 
Samuel Short, (512) 239-5363; REGIONAL OFFICE: 2800 South IH 
35, Suite 100, Austin, Texas 78704-5700, (512) 339-2929. 
(17) COMPANY: North Runnels Water Supply Corporation; DOCKET 
NUMBER: 2009-1031-PWS-E; IDENTIFIER: RN101222081; 
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LOCATION: Winters, Runnels County; TYPE OF FACILITY: 
PWS; RULE VIOLATED: 30 TAC §290.45(b)(1)(D)(v) and THSC, 
§341.0315(c), by failing to provide emergency power that will de­
liver water at a rate of 0.35 gpm per connection in the event of the 
loss of normal power supply; PENALTY: $267; ENFORCEMENT 
COORDINATOR: Stephen Thompson, (512) 239-2558; REGIONAL 
OFFICE: 1977 Industrial Boulevard, Abilene, Texas 79602-7833, 
(325) 698-9674. 
(18) COMPANY: Michael Paddack; DOCKET NUMBER: 
2009-0740-LII-E; IDENTIFIER: RN105711485; LOCATION: 
Georgetown, Williamson County; TYPE OF FACILITY: landscape 
irrigation company; RULE VIOLATED: 30 TAC §344.70(b), by 
failing to include in all advertisements the irrigator’s license number; 
30 TAC §344.61 and §344.63, by failing to conduct a walk through 
demonstration, to provide a maintenance checklist, a permanent 
sticker and irrigation plan to the irrigation system owner; and 30 TAC 
§344.24(a), by failing to comply with local requirements, ordinances, 
and regulations designed to protect the PWS; PENALTY: $399; 
ENFORCEMENT COORDINATOR: John Shelton, (512) 239-2563; 
REGIONAL OFFICE: 2800 South IH 35, Suite 100, Austin, Texas 
78704-5700, (512) 339-2929. 
(19) COMPANY: Republic Plastics, Limited; DOCKET NUMBER: 
2009-1107-AIR-E; IDENTIFIER: RN100851211; LOCATION: Mc-
Queeney, Guadalupe County; TYPE OF FACILITY: polystyrene 
foam products manufacturing plant; RULE VIOLATED: 30 TAC 
§122.143(4) and §122.146(2) and (5)(C), FOP Number O-02680, 
General Terms and Conditions, and THSC, §382.085(b), by failing to 
submit the Title V PCC; PENALTY: $3,100; ENFORCEMENT CO­
ORDINATOR: Trina Grieco, (210) 490-3096; REGIONAL OFFICE: 
14250 Judson Road, San Antonio, Texas 78233-4480, (210) 490-3096. 
(20) COMPANY: SL Horizon, LLC dba Town & Country Air­
port; DOCKET NUMBER: 2009-0635-PST-E; IDENTIFIER: 
RN102277076; LOCATION: Lubbock, Lubbock County; TYPE 
OF FACILITY: local airport for small private aircraft; RULE VI­
OLATED: 30 TAC §334.7(d)(3), by failing to provide an amended 
underground storage tank (UST) registration; 30 TAC §334.8(c)(4)(C) 
and (5)(B)(ii), by failing to timely renew a previously issued UST 
delivery certificate by submitting a properly completed UST regis­
tration and self-certification form; 30 TAC §334.8(c)(5)(A)(i) and 
the Code, §26.3467(a), by failing to make available to a common 
carrier a valid, current TCEQ delivery certificate; 30 TAC §37.815(a) 
and (b),  by failing to demonstrate acceptable financial assurance; 
30 TAC §334.50(b)(2)(A) and the Code, §26.3475(a), by failing to 
provide release detection for the piping associated with the USTs; 30 
TAC §334.50(b)(2)(A)(i)(III) and the Code, §26.3475(a), by failing 
to test the line leak detectors at least once per year for performance 
and operational reliability; 30 TAC §334.50(d)(1)(B)(ii) and the 
Code, §26.3475(c)(1), by failing to conduct reconciliation of detailed 
inventory control records; 30 TAC §334.49(c)(2)(C) and the Code, 
§26.3475(d), by failing to inspect the impressed current cathodic pro­
tection system at least once every 60 days; and 30 TAC §334.49(c)(4) 
and the Code, §26.3475(d), by failing to have the cathodic protection 
system inspected and tested for operability and adequacy of protec­
tion; PENALTY: $20,502; ENFORCEMENT COORDINATOR: Judy 
Kluge, (817) 588-5800; REGIONAL OFFICE: 5012 50th Street, Suite 
100, Lubbock, Texas 79414-3426, (806) 796-7092. 
(21) COMPANY: Stallion Oilfield Services Limited; DOCKET NUM­
BER: 2009-0705-SLG-E; IDENTIFIER: RN105233225; LOCATION: 
Alvord, Wise County; TYPE OF FACILITY: sludge transporter ser­
vice; RULE VIOLATED: 30 TAC §312.142(c), by failing to main­
tain a copy of the registration at the designated place of business and 
in each vehicle; 30 TAC §312.142, by failing to amend the sludge 
transporter registration; 30 TAC §312.144(a), by failing to display the 
TCEQ registration number and facility telephone number on each of 
the trucks; 30 TAC §312.82(c)(2), by failing to meet  the  alkali  ad-
dition/pH requirements for domestic septage disposed at a beneficial 
use site; 30 TAC §312.145, by failing to maintain trip tickets with the 
required information; and 30 TAC §205.6, by failing to pay the gen­
eral stormwater permit fee and associated late fees; PENALTY: $7,360; 
SEP offset amount of $2,944 applied to RC&D - Unauthorized Trash 
Dump Clean-Up; ENFORCEMENT COORDINATOR: Harvey Wil­
son, (512) 239-0321; REGIONAL OFFICE: 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 
(22) COMPANY: Servando De La Garza dba UTW Tire Collection 
Services; DOCKET NUMBER: 2009-0616-MSW-E; IDENTIFIER: 
RN103074969; LOCATION: Laredo, Webb County; TYPE OF FA­
CILITY: land reclamation project using tires; RULE VIOLATED: 
30 TAC §328.66(a), by failing to obtain a registration amendment 
prior to expanding outside the authorized boundaries of a land recla­
mation project using tires; 30 TAC §328.63(c), by failing to obtain 
authorization prior to processing scrap tires; and 30 TAC §328.66(j), 
by failing to obtain authorization for a scrap tire storage facility; 
PENALTY: $14,000; ENFORCEMENT COORDINATOR: Clinton 
Sims, (512) 239-6933; REGIONAL OFFICE: 1804 West Jefferson 
Avenue, Harlingen, Texas 78550-5247, (956) 425-6010. 
(23) COMPANY: Webb County; DOCKET NUMBER: 2009-0818­
PWS-E; IDENTIFIER: RN102698719; LOCATION: Laredo, Webb 
County; TYPE OF FACILITY: PWS; RULE VIOLATED: 30  TAC  
§290.113(f)(4) and THSC, §341.0315(c), by failing to comply with 
the maximum contaminant level for total trihalomethanes; PENALTY: 
$965; ENFORCEMENT COORDINATOR: Merrilee Hupp, (512) 
239-4490; REGIONAL OFFICE: 1804 West Jefferson Avenue, Har­
lingen, Texas 78550-5247, (956) 425-6010. 
(24) COMPANY: Randy Wilson; DOCKET NUMBER: 2009-1345­
WOC-E; IDENTIFIER: RN105749188; LOCATION: Houston, Har­
ris County; TYPE OF FACILITY: licensing; RULE VIOLATED: 
30 TAC §30.5(a), by failing to obtain a required occupational li­
cense; PENALTY: $210; ENFORCEMENT COORDINATOR: Kirk 
Schoppe, (512) 239-0489; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
TRD-200903869 
Kathleen C. Decker 
Director, Litigation Division 
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Filed: September 1, 2009 
Enforcement Orders 
An agreed order was entered regarding MPR Investments, LLC dba 
Oak Ridge Square Mobile Home Park, Docket No. 2004-1188-MWD­
E on August 26, 2009 assessing $14,650 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Xavier Guerra, Staff Attorney at (210) 403-4016, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Derek Broussard dba Broussard 
Auto Parts & Repair, Docket No. 2007-0102-MLM-E on August 26, 
2009 assessing $3,150 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Peipey Tang, Staff Attorney at (512) 239-0654, Texas Com­
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
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An agreed order was entered regarding Lewis Blessing, L.P. dba Bless­
ing Mobile Home Park, Docket No. 2007-0878-PWS-E on August 26, 
2009 assessing $1,656 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Mike Fishburn, Staff Attorney at (512) 239-0635, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Barmont, L.P. dba Montesello 
Homes, Docket No. 2007-0919-WQ-E on August 26, 2009 assessing 
$2,000 in administrative penalties with $400 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Mike Meyer, Enforcement Coordinator at (512) 239-4492, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Monarch Utilities I L.P., Docket 
No. 2008-0112-MWD-E on August 26, 2009 assessing $10,110 in ad­
ministrative penalties with $2,022 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Heather Brister, Enforcement Coordinator at (254) 
761-3048, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding Chalico Concrete Materials, 
Inc., Docket No. 2008-0202-AIR-E on August 26, 2009 assessing 
$5,350 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Gary Shiu, Staff Attorney at (713) 767-3500, Texas Com­
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Leopoldo E. Galindo dba Leo’s 
Tire Service aka Crane Texaco, Docket No. 2008-0258-PST-E on Au­
gust 26, 2009 assessing $2,625 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Peipey Tang, Staff Attorney at (512) 239-0654, Texas Com­
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Citgo Refining and Chemicals 
Company, L.P., Docket No. 2008-0273-IHW-E on August 26, 2009 
assessing $23,460 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting James Sallans, Staff Attorney at (512) 239-2053, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Shore-Tech, Inc. dba L & M 
Water Development Co., Docket No. 2008-0329-PWS-E on August 
26, 2009 assessing $352 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Stephen Thompson, Enforcement Coordinator at (512) 239­
2558, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Diamond Shamrock Refining 
Company, L.P., Docket No. 2008-0384-AIR-E on August 26, 2009 
assessing $93,236 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Anna Treadwell, Staff Attorney at (512) 239-0974, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Northwest Petroleum LP dba 
Sam Bass Shell, Docket No. 2008-0617-MLM-E on August 26, 2009 
assessing $9,600 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Stephanie Frazee, Staff Attorney at (512) 239-0693, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Maverick County, Docket No. 
2008-0637-MSW-E on August 26, 2009 assessing $3,810 in adminis­
trative penalties. 
Information concerning any aspect of this order may be obtained 
by contacting Jacquelyn Boutwell, Staff Attorney at (512)239-5846, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Hwy. 29 Grocery, Inc. dba Jiffy 
Mart 3, Docket No. 2008-0639-PST-E on August 26, 2009 assessing 
$8,367 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Peipey Tang, Staff Attorney at (512) 239-0654, Texas Com­
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Hwy 2243 Grocery, Inc. dba 
Jiffy Mart 2, Docket No. 2008-0656-MLM-E on August 26, 2009 as­
sessing $14,059 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Phillip Goodwin, Staff Attorney at (512) 239-0675, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
A default order was entered regarding Imkan Enterprises, Inc. dba 
Rose Hill Country Store, Docket No. 2008-0660-PST-E on August 
26, 2009 assessing $29,386 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Gary Shiu, Staff Attorney at (713) 767-3500, Texas Com­
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Darrell Hall dba 2620 Estates, 
Docket No. 2008-0834-PWS-E on August 26, 2009 assessing $6,885 
in administrative penalties with $1,377 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Stephen Thompson, Enforcement Coordinator at (512) 239­
2558, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Phil Skloss, Docket No. 2008­
0899-PST-E on August 26, 2009 assessing $3,675 in administrative 
penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Peipey Tang, Staff Attorney at (512) 239-0654 Texas Com­
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding De Los Santos dba De Los San­
tos Ready Mix, Docket No. 2008-0951-MSW-E on August 26, 2009 
assessing $1,050 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Kari Gilbreth, Staff Attorney at (512) 239-1320, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
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A default order was entered regarding Derdeyn/Ford Inc. dba Tejas 
Village, Docket No. 2008-0974-PWS-E on August 26, 2009 assessing 
$585 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Tommy Henson, Staff Attorney at (512) 239-0946, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
A default order was entered regarding Michael Soza dba Water Valley 
Water Co-op, Docket No. 2008-0993-PWS-E on August 26, 2009 as­
sessing $1,630 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Jacquelyn Boutwell, Staff Attorney at (512) 239-5846, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
A default order was entered regarding John C. Moore dba Moores Wa­
ter System, Docket No. 2008-1040-PWS-E on August 26, 2009 assess­
ing $1,674 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Jacquelyn Boutwell, Staff Attorney at (512) 239-5846, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Royal Oak Water System, Inc., 
Docket No. 2008-1126-PWS-E on August 26, 2009 assessing $3,893 
in administrative penalties with $778 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Andrea Linson-Mgbeoduru, Enforcement Coordinator at 
(512) 239-1482, Texas Commission on Environmental Quality, P.O. 
Box 13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding Bryan D. Carlson, Docket No. 
2008-1138-LII-E on August 26, 2009 assessing $250 in administrative 
penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Phillip Goodwin, Staff Attorney at (512) 239-0675, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding CITGO Refining and Chemi­
cals Company L.P., Docket No. 2008-1193-AIR-E on August 26, 2009 
assessing $10,482 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Anna Treadwell, Staff Attorney at (512) 239-0974, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
A default order was entered regarding Paul McGregor, Docket No. 
2008-1206-LII-E on August 26, 2009 assessing $500 in administrative 
penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Phillip Goodwin, Staff Attorney at (512) 239-0675, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Joyce Carter dba PJ’s One Stop, 
Docket No. 2008-1278-PST-E on August 26, 2009 assessing $13,092 
in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Phillip Goodwin, Staff Attorney at (512) 239-0675, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Larry Cathey dba Waco Wood 
Recycling and Materials, Docket No. 2008-1368-MLM-E on August 
26, 2009 assessing $3,210 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Tracy Chandler, Staff Attorney at (512) 239-0629, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Sam Cicalo, Docket No. 2008­
1450-AIR-E on August 26, 2009 assessing $1,000 in administrative 
penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Laurencia Fasoyiro, Staff Attorney at (713) 422-8914, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
A default order was entered regarding Norman Barnett dba Villa Util­
ities, Docket No. 2008-1620-PWS-E on August 26, 2009 assessing 
$614 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Sharesa Alexander, Staff Attorney at (512) 239-3503, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Charles E. Schram III, Docket 
No. 2008-1657-WOC-E on August 26, 2009 assessing $1,992 in ad­
ministrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Phillip Goodwin, Staff Attorney at (512) 239-0675, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Edelia I. Trevino, Docket No. 
2008-1687-PST-E on August 26, 2009 assessing $2,550 in administra­
tive penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Peipey Tang, Staff Attorney at (512) 239-0654, Texas Com­
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding The Dow Chemical Company, 
Docket No. 2008-1723-AIR-E on August 26, 2009 assessing $63,000 
in administrative penalties. 
Information concerning any aspect of this order may be obtained 
by contacting Nadia Hameed, Enforcement Coordinator at (713) 
767-3629, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding City of Groveton, Docket No. 
2008-1769-MWD-E on August 26, 2009 assessing $31,531 in admin­
istrative penalties. 
Information concerning any aspect of this order may be obtained 
by contacting Pam Campbell, Enforcement Coordinator at (512) 
239-4493, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding Hector Guzman dba Shiloh 
Oak Mobile Home Park, Docket No. 2008-1800-PWS-E on August 
26, 2009 assessing $7,872 in administrative penalties. 
Information concerning any aspect of this order may be obtained 
by contacting Amanda Henry, Enforcement Coordinator at (713) 
767-3672, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
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An agreed order was entered regarding Leo Bird dba Walnut Ridge 
Estates Water System, Docket No. 2008-1824-PWS-E on August 26, 
2009 assessing $354 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Jennifer Cook, Staff Attorney at (512) 239-1873, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Fouad Matar dba Bingle 
Chevron, Docket No. 2008-1909-PST-E on August 26, 2009 assessing 
$3,218 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Phillip Goodwin, Staff Attorney at (512) 239-0675, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Shell Oil Company and Shell 
Chemical LP, Docket No. 2008-1925-AIR-E on August 26, 2009 as­
sessing $30,423 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Judy Rinker and Phyllis Bigby, 
Docket No. 2008-1958-PWS-E on August 26, 2009 assessing $2,052 
in administrative penalties. 
Information concerning any aspect of this order may be obtained 
by contacting Amanda Henry, Enforcement Coordinator at (713) 
767-3672, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding Huntsman Petrochemical Cor­
poration, Docket No. 2009-0041-AIR-E on August 26, 2009 assessing 
$28,615 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Roshondra Lowe, Enforcement Coordinator at (713) 767­
3553, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding City of Gatesville, Docket No. 
2009-0043-MWD-E on August 26, 2009 assessing $1,975 in adminis­
trative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Jennifer Cook, Staff Attorney at (512) 239-1873, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Gregory Power Partners, L.P., 
Docket No. 2009-0060-AIR-E on August 26, 2009 assessing $30,500 
in administrative penalties with $6,100 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Kirk Schoppe, Enforcement Coordinator at (512) 239-0489, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding City of Encinal, Docket No. 
2009-0075-IHW-E on August 26, 2009 assessing $1,270 in adminis­
trative penalties with $254 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting John Shelton, Enforcement Coordinator at (512)-239-0563, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Amistad Lake Developments, 
Inc., Docket No. 2009-0078-PWS-E on August 26, 2009 assessing 
$1,801 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Mike Fishburn, Staff Attorney at (512) 239-0635, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Longhorn Mobile Home Com­
munity, LTD, Docket No. 2009-0079-PWS-E on August 26, 2009 as­
sessing $4,212 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Lauren Smitherman, Enforcement Coordinator at (512) 
239-5223, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding The Premcor Refining Group 
Inc., Docket No. 2009-0151-AIR-E on August 26, 2009 assessing 
$19,600 in administrative penalties with $3,920 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Raymond Marlow, Enforcement Coordinator at (409) 899­
8785, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Camp Olympia, Inc., Docket 
No. 2009-0155-MWD-E on August 26, 2009 assessing $5,640 in ad­
ministrative penalties. 
Information concerning any aspect of this order may be obtained 
by contacting Steve Villatoro, Enforcement Coordinator at (512) 
239-4930, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding LANXESS Corporation, 
Docket No. 2009-0172-AIR-E on August 26, 2009 assessing $4,524 
in administrative penalties with $904 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Rebecca Johnson, Enforcement Coordinator at (361) 825­
3420, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Mobil Chemical Company Inc., 
Docket No. 2009-0193-AIR-E on August 26, 2009 assessing $3,675 
in administrative penalties with $735 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Kirk Schoppe, Enforcement Coordinator at (512) 239-0489, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding TENET HOSPITALS LIM­
ITED dba Providence Memorial Hospital, Docket No. 2009-0196­
PST-E on August 26, 2009 assessing $4,230 in administrative penal­
ties with $846 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Air Liquide Large Industries 
U.S. LP, Docket No. 2009-0222-AIR-E on August 26, 2009 assessing 
$82,455 in administrative penalties with $16,491 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Nadia Hameed, Enforcement Coordinator at (713) 
767-3629, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
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An agreed order was entered regarding Chevron Phillips Chemical 
Company LP, Docket No. 2009-0267-AIR-E on August 26, 2009 
assessing $9,700 in administrative penalties with $1,940 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Roshondra Lowe, Enforcement Coordinator at (713) 767­
3553, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Air Products LLC, Docket No. 
2009-0278-IWD-E on August 26, 2009 assessing $2,540 in adminis­
trative penalties with $508 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Jennifer Graves, Enforcement Coordinator at (956) 430­
6023, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding ExxonMobil Oil Corporation, 
Docket No. 2009-0314-AIR-E on August 26, 2009 assessing $9,925 
in administrative penalties with $1,985 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Terry Murphy, Enforcement Coordinator at (512) 239-5025, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Owens Corning Roofing and 
Asphalt, LLC, Docket No. 2009-0315-AIR-E on August 26, 2009 as­
sessing $2,500 in administrative penalties with $500 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Clinton Sims, Enforcement Coordinator at (512) 239-6933, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding BASF FINA Petrochemicals 
Limited Partnership, Docket No. 2009-0316-AIR-E on August 26, 
2009 assessing $53,900 in administrative penalties with $10,780 de­
ferred. 
Information concerning any aspect of this order may be obtained by 
contacting James Nolan, Enforcement Coordinator at (512) 239-6634, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding CIRCLE K STORES INC. dba 
Circle K Store 2701418, Docket No. 2009-0336-PST-E on August 26, 
2009 assessing $3,246 in administrative penalties with $649 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Steven Lopez, Enforcement Coordinator at (512) 239-1896, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding City of Lott, Docket No. 2009­
0347-MWD-E on August 26, 2009 assessing $6,140 in administrative 
penalties with $1,228 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Carlie Konkol, Enforcement Coordinator at (361) 825-3422, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Aqua Utilities, Inc. dba Aqua 
Texas, Inc., Docket No. 2009-0354-MWD-E on August 26, 2009 as­
sessing $3,520 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Tom Jecha, Enforcement Coordinator at (512) 239-2576, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Indian Petro Corp., Docket No. 
2009-0368-MWD-E on August 26, 2009 assessing $4,640 in adminis­
trative penalties with $928 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Heather Brister, Enforcement Coordinator at (254) 
761-3034, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding Bell’s Conversions, Inc., 
Docket No. 2009-0373-AIR-E on August 26, 2009 assessing $4,280 
in administrative penalties with $856 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Suzanne Walrath, Enforcement Coordinator at (512) 239­
2134, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding SHINTECH INCORPO­
RATED, Docket No. 2009-0402-AIR-E on August 26, 2009 assessing 
$3,500 in administrative penalties with $700 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Mike Meyer, Enforcement Coordinator at (512) 239-4492, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding El Dorado Utility District, 
Docket No. 2009-0403-MWD-E on August 26, 2009 assessing $6,500 
in administrative penalties with $1,300 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Cheryl Thompson, Enforcement Coordinator at (817) 588­
5886, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Paint Rock Independent School 
District, Docket No. 2009-0411-PST-E on August 26, 2009 assessing 
$4,900 in administrative penalties with $980 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Rajesh Acharya, Enforcement Coordinator at (512) 239­
0577, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding City of Savoy, Docket No. 
2009-0418-MWD-E on August 26, 2009 assessing $7,500 in admin­
istrative penalties with $1,500 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Steve Villatoro, Enforcement Coordinator at (512) 
239-4930, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding Chevron Phillips Chemical 
Company LP, Docket No. 2009-0428-AIR-E on August 26, 2009 
assessing $9,750 in administrative penalties with $1,950 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Nadia Hameed, Enforcement Coordinator at (713) 
767-3629, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding 100 Century Oaks, Ltd., Docket 
No. 2009-0430-EAQ-E on August 26, 2009 assessing $2,250 in ad­
ministrative penalties with $450 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Lanae Foard, Enforcement Coordinator at (512) 239-2554, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
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An agreed order was entered regarding Denny Transport, L.L.C., 
Docket No. 2009-0454-PST-E on August 26, 2009 assessing $3,750 
in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Tom Greimel, Enforcement Coordinator at (512) 239-5690, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding 1404 Blaketree, L.P., Docket 
No. 2009-0457-PWS-E on August 26, 2009 assessing $4,578 in ad­
ministrative penalties with $915 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Yuliya Dunaway, Enforcement Coordinator at (210) 403­
4077 Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding B & B Ready Mix, Inc., Docket 
No. 2009-0461-AIR-E on August 26, 2009 assessing $970 in admin­
istrative penalties with $194 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Suzanne Walrath, Enforcement Coordinator at (512) 239­
2134, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Bright Star-Salem Special Util­
ity District, Docket No. 2009-0470-MWD-E on August 26, 2009 as­
sessing $2,700 in administrative penalties with $540 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Lanae Foard, Enforcement Coordinator at (512) 239-2554, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Stallion Oilfield Services Ltd., 
Docket No. 2009-0496-WR-E on August 26, 2009 assessing $575 in 
administrative penalties with $115 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Evette Alvarado, Enforcement Coordinator at (512) 239­
2573, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding City of Queen City, Docket No. 
2009-0515-PWS-E on August 26, 2009 assessing $745 in administra­
tive penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Yuliya Dunaway, Enforcement Coordinator at (210)-403­
4077, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Town of Buckholts, Docket No. 
2009-0534-MWD-E on August 26, 2009 assessing $3,840 in adminis­
trative penalties with $768 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Bell County Water Control and 
Improvement District No. 2, Docket No. 2009-0554-MWD-E on Au­
gust 26, 2009 assessing $2,750 in administrative penalties with $550 
deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Tom Jecha, Enforcement Coordinator at (512) 239-2576, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Enbridge Pipelines (NE Texas) 
L.P., Docket No. 2009-0571-AIR-E on August 26, 2009 assessing 
$3,000 in administrative penalties with $600 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Martina Kusniadi, Enforcement Coordinator at (713) 767­
3682, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Julian J. Pena, Docket No. 
2009-0598-WOC-E on August 26, 2009 assessing $225 in adminis­
trative penalties with $45 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Richard Croston, Enforcement Coordinator at (512) 239­
5717, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Firestone Polymers, LLC, 
Docket No. 2009-0623-AIR-E on August 26, 2009 assessing $5,475 
in administrative penalties with $1,095 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Nadia Hameed, Enforcement Coordinator at (713) 
767-3629, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding Tomas Perez dba Tomas Body 
Shop, Docket No. 2009-0674-AIR-E on August 26, 2009 assessing 
$1,100 in administrative penalties with $220 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Trina Grieco, Enforcement Coordinator at (210) 403-4006, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
A field citation was entered regarding David M. Richter, Docket No. 
2009-0632-WOC-E on August 26, 2009 assessing $210 in administra­
tive penalties. 
Information concerning any aspect of this citation may be obtained by 
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
A field citation was entered regarding Brystar Contracting, Inc., Docket 
No. 2009-00682-WR-E on August 26, 2009 assessing $350 in admin­
istrative penalties. 
Information concerning any aspect of this citation may be obtained by 
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
A field citation was entered regarding H & H Iron and Metal, Inc., 
Docket No. 2009-0683-WQ-E on August 26, 2009 assessing $700 in 
administrative penalties. 
Information concerning any aspect of this citation may be obtained by 
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
A field citation was entered regarding Mueller Supply Company, Inc., 
Docket No. 2009-0684-WQ-E on August 26, 2009 assessing $700 in 
administrative penalties. 
Information concerning any aspect of this citation may be obtained by 
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
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A field citation was entered regarding Andres Maldonado, Docket No. 
2009-0688-WOC-E on August 26, 2009 assessing $210 in administra­
tive penalties. 
Information concerning any aspect of this citation may be obtained by 
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
A field citation was entered regarding Cody M. Brite, Docket No. 
2009-0701-WOC-E on August 26, 2009 assessing $210 in adminis­
trative penalties. 
Information concerning any aspect of this citation may be obtained by 
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
A field citation was entered regarding David A. Hernandez, Docket No. 
2009-0702-WOC-E on August 26, 2009 assessing $210 in administra­
tive penalties. 
Information concerning any aspect of this citation may be obtained by 
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An order was entered regarding James Jones, Docket No. 2009-0709­
MLM-E on August 28, 2009 assessing $2,257 in administrative penal­
ties. 
Information concerning any aspect of this order may be obtained by 
contacting Mike Meyer, Enforcement Coordinator at (512) 239-4492, 





Texas Commission on Environmental Quality 
Filed: September 2, 2009 
Notice of Correction to Default Order 
In the December 12, 2008, issue of the Texas Register (33 TexReg 
10211), the Texas Commission on Environmental Quality (TCEQ or 
commission) submitted as published a notice of Default Order Num­
ber, specifically Item Number 5. The reference to Oakridge Custom 
Homes, Inc. was submitted in error by the commission as TCEQ ID 
NUMBER: RN10595679 and instead should have been submitted as 
TCEQ ID Number: RN105295679. 
For questions concerning this error, please contact Jacquelyn Boutwell 
at (512) 239-5486. 
TRD-200903866 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: September 1, 2009 
Notice of Opportunity to Comment on Agreed Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op­
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the opportunity to comment must be pub­
lished in the Texas Register no later than the 30th day before the date on 
which the public comment period closes, which in this case is October 
12, 2009. Section 7.075 also requires that the commission promptly 
consider any written comments received and that the commission may 
withdraw or withhold approval of an AO if a comment discloses facts 
or considerations that indicate that consent is inappropriate, improper, 
inadequate, or inconsistent with the requirements of the statutes and 
rules within the commission’s jurisdiction or the commission’s orders 
and permits issued in accordance with the commission’s regulatory au­
thority. Additional notice of changes to a proposed AO is not required 
to be published if those changes are made in response to written com­
ments. 
A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap­
plicable regional office listed as follows. Written comments about an 
AO should be sent to the attorney designated for the AO at the com­
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on October 12, 2009. 
Comments may also be sent by facsimile machine to the attorney at 
(512) 239-3434. The designated attorney is available to discuss the 
AO and/or the comment procedure at the listed phone number; how­
ever, §7.075 provides that comments on an AO shall be submitted to 
the commission in writing. 
(1) COMPANY: Dowd & Sons Automobile Salvage Company, Inc. 
aka Dowd & Sons, Inc.; DOCKET NUMBER: 2007-1881-MLM-E; 
TCEQ ID NUMBER: RN101531887; LOCATION: 419 7th Street, 
Corsicana, Navarro County; TYPE OF FACILITY: automobile sal­
vage and wrecking yard; RULES VIOLATED: 30 TAC §§30.5(a), 
30.301(b), 334.55(a)(3), and 334.401(a), and Texas Water Code 
(TWC), §37.003, by failing to hold an on-site supervisor license and 
contractor registration prior to removal of an underground storage 
tank (UST) from the ground; 30 TAC §334.6(b)(2) and §334.55(a)(1), 
by  failing to provide a written notification to the TCEQ at least 
30 days prior to performing a major construction activity, namely 
removing a UST; and 30 TAC §334.55(a)(6) and (e)(1), by failing to 
determine whether or not a release has occurred by performing a site 
assessment; PENALTY: $4,673; STAFF ATTORNEY: Jennifer Cook, 
Litigation Division, MC 175, (512) 239-1873; REGIONAL OFFICE: 
Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 
(2) COMPANY: Houston Refining LP; DOCKET NUMBER: 
2008-0790-AIR-E; TCEQ ID NUMBER: RN100218130; LOCA­
TION: 12000 Lawndale Street, Houston, Harris County; TYPE 
OF FACILITY: petroleum refinery; RULES VIOLATED: 30 TAC 
§101.20(2), 40 Code of Federal Regulations (CFR) §61.343(a)(1), 
and Texas Health and Safety Code (THSC), §382.085(b), by failing to 
install, operate, and maintain a fixed roof and closed vent system to 
route organic vapor from the solids collection hoppers used in the ma­
terial recovery and recycling operations operated by a contractor at the 
refinery; and 30 TAC §101.20(2), 40 CFR §61.356(a), (d), (f)(2)(i)(G) 
and (g) and THSC, §382.085(b), by failing to keep records of the 
material recovery and recycling operations in accordance with 40 
CFR Part 61 Subpart FF; PENALTY: $37,950; STAFF ATTORNEY: 
Laurencia Fasoyiro, Litigation Division, MC R-12, (713) 422-8914; 
REGIONAL OFFICE: Houston Regional Office, 5425 Polk Street, 
Suite H, Houston, Texas 77023, (713) 767-3500. 
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(3) COMPANY: John Popma dba Marketing Interface Company; 
DOCKET NUMBER: 2004-0083-IHW-E; TCEQ ID NUMBER: 
RN103146049; LOCATION: East Mountain Road and Municipal 
Drive, East Mountain, Upshur County; TYPE OF FACILITY: refur­
bishes and resells electroplating equipment; RULES VIOLATED: 30 
TAC §§335.62, 335.503(a)(4), 335.513, and 335.431(c), by failing 
to complete waste classification, hazardous waste determination, and 
land disposal restrictions on each solid waste generated; 30 TAC 
§335.6(c), by failing to update the facility’s Notice of Registration and 
thereby notify the executive director of the generation of hazardous 
waste; 30 TAC §335.2(b) and §335.10(a), by failing to properly 
manifest, transport, and dispose of industrial hazardous waste at 
a permitted facility; 30 TAC §335.9(a)(1), by failing to maintain 
records of all hazardous waste and industrial solid waste activities 
regarding the quantities generated, stored, processed, and disposed of 
on-site or shipped off-site for storage, processing, or disposal; 30 TAC 
§§335.69(a)(4)(A), 335.474, and 335.479, and 40 CFR §265.16(d)(4) 
and §265.51(a), by failing to maintain records that document personnel 
training activities, a contingency plan and a pollution prevention plan; 
PENALTY: $29,250; STAFF ATTORNEY: Jim Sallans, Litigation 
Division, MC 175, (512) 239-2053; REGIONAL OFFICE: Tyler 
Regional Office, 2916 Teague Drive, Tyler, Texas 75701-3734, (903) 
535-5100. 
(4) COMPANY: Mervin Snyder; DOCKET NUMBER: 2008-1628­
WOC-E; TCEQ ID NUMBER: RN10546966; LOCATION: 1604 
Private Road 8692, Winnsboro, Wood County; TYPE OF FACILITY: 
public water supply; RULES VIOLATED: 30 TAC §30.381(b) and 
§30.5(a), TWC, §37.003, and THSC, §341.034(b), by failing to 
maintain a valid, effective public water system operator license issued 
by the commission prior to performing process control duties for the 
production and distribution of drinking water; PENALTY: $1,992; 
STAFF ATTORNEY: Rudy Calderon, Litigation Division, MC 175, 
(512) 239-0205; REGIONAL OFFICE: Tyler Regional Office, 2916 
Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 
(5) COMPANY: Tommy Rutledge; DOCKET NUMBER: 2007-0859­
MLM-E; TCEQ ID NUMBER: RN105171078; LOCATION: 3951 
Highway 164 East, Groesbeck, Limestone County; TYPE OF FACIL­
ITY: storage facility; RULES VIOLATED: 30 TAC §327.5(a) and 
TWC, §26.121(a)(1), by failing to prevent and immediately abate and 
contain a spill or discharge of municipal solid waste into or adjacent 
to any water in the state; 30 TAC §111.201 and THSC, §328.085(b), 
by failing to comply with the prohibition on outdoor burning; and 30 
TAC §330.15(c), by failing to dispose of municipal solid waste at an 
authorized facility; PENALTY: $12,500; STAFF ATTORNEY: Tracy 
Chandler, Litigation Division, MC 175, (512) 239-0629; REGIONAL 
OFFICE: Waco Regional Office, 6801 Sanger Avenue, Suite 2500, 
Waco, Texas 76710-7826, (254) 751-0335. 
TRD-200903868 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: September 1, 2009 
Notice of Opportunity to Comment on Default Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Default Orders (DOs). The commission staff proposes a DO 
when the staff has sent an executive director’s preliminary report and 
petition (EDPRP) to an entity outlining the alleged violations; the pro­
posed penalty; and the proposed technical requirements necessary to 
bring the entity back into compliance; and the entity fails to request a 
hearing on the matter within 20 days of its receipt of the EDPRP or 
requests a hearing and fails to participate at the hearing. Similar to the 
procedure followed with respect to Agreed Orders entered into by the 
executive director of the commission, in accordance with Texas Water 
Code (TWC), §7.075 this notice of the proposed order and the oppor­
tunity to comment is published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is  October 12, 2009. The commission will consider 
any written comments received and the commission may withdraw or 
withhold approval of a DO if a comment discloses facts or considera­
tions that indicate that consent to the proposed DO is inappropriate, im­
proper, inadequate, or inconsistent with the requirements of the statutes 
and rules within the commission’s jurisdiction, or the commission’s or­
ders and permits issued in accordance with the commission’s regula­
tory authority. Additional notice of changes to a proposed DO is not 
required to be published if those changes are made in response to writ­
ten comments. 
A copy of each proposed DO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap­
plicable regional office listed as follows. Written comments about the 
DO should be sent to the attorney designated for the DO at the com­
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on October 12, 2009. 
Comments may also be sent by facsimile machine to the attorney at 
(512) 239-3434. The commission’s attorneys are available to discuss 
the DOs and/or the comment procedure at the listed phone numbers; 
however, §7.075 provides that comments on the DOs shall be submit­
ted to the  commission in  writing. 
(1) COMPANY: Foster Consolidated Investments, LLC dba Chaparral, 
III; DOCKET NUMBER: 2009-0406-PWS-E; TCEQ ID NUMBER: 
RN101219384; LOCATION: intersection of Mesheppard Road and 
County Road 100, four miles east of Georgetown, Williamson County; 
TYPE OF FACILITY: public water supply; RULES VIOLATED: 30 
TAC §290.43(c)(6), by failing to maintain all storage tanks and asso­
ciated appurtenances in a watertight condition; 30 TAC §290.46(m), 
by  failing to initiate maintenance and housekeeping practices to ensure 
the good working condition and general appearance of the facility and 
its equipment; PENALTY: $168; STAFF ATTORNEY: Mike Fishburn, 
Litigation Division, MC 175, (512) 239-0635; REGIONAL OFFICE: 
Austin Regional Office, 2800 South Interstate Highway 35, Suite 100, 
Austin, Texas 78704-5712, (512) 339-2929. 
(2) COMPANY: Humble Partners Limited Partnership; DOCKET 
NUMBER: 2008-1050-MWD-E; TCEQ ID NUMBER: 
RN103114716; LOCATION: 1,000 feet east of the intersection of 
Atascocita Road and Old Humble Road, Harris County; TYPE OF 
FACILITY: wastewater treatment facility; RULES VIOLATED: 30 
TAC §305.125(11)(B) and Texas Pollutant Discharge Elimination 
System (TPDES) Permit Number WQ0011161001 Monitoring and 
Reporting Requirements Number 3; 30 TAC §305.125(17) and 
TPDES Permit Number WQ0011161001 Sludge Provisions, by 
failing to submit the annual sludge report for the monitoring period 
ending July 31, 2007 by September 1, 2007; 30 TAC §305.125(1) 
and (5) and TPDES Permit Number WQ0011161001 Operational 
Requirements Number 1, by failing to properly maintain and operate 
the facility; 30 TAC §305.125(1) and (9)(A) and TPDES Permit 
Number WQ0011161001 Monitoring and Reporting Requirements 
Number 7.c.; and 30 TAC §317.7(e), by failing to provide a chain 
and lock at the double gate; PENALTY: $5,311; STAFF ATTORNEY: 
Becky Combs, Litigation Division, MC 175, (512) 239-6939; 
REGIONAL OFFICE: Houston Regional Office, 5425 Polk Street, 
Suite H, Houston, Texas 77023, (713) 767-3500. 
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(3) COMPANY: Mordonio Flores dba Flores Landscaping; DOCKET 
NUMBER: 2009-0395-LII-E; TCEQ ID NUMBER: RN105639348; 
LOCATION: 7507 Compass Drive, Austin, Travis County; TYPE OF 
FACILITY: landscaping business which provides landscape irrigation 
installation services; RULES VIOLATED: TWC, §37.003, Texas Oc­
cupations Code, §1903.251, and 30 TAC §30.5(b) and §344.30, by fail­
ing to refrain from advertising or representing himself to the public 
as a person who can perform services for which a license or registra­
tion is required when not possessing a current license or registration; 
PENALTY: $525; STAFF ATTORNEY: Barham Richard, Litigation 
Division, MC 175, (512) 239-0107; REGIONAL OFFICE: Austin Re­
gional Office, 2800 South Interstate Highway 35, Suite 100, Austin, 
Texas 78704-5712, (512) 339-2929. 
(4) COMPANY: Nelson King; DOCKET NUMBER: 2009-0218-AIR­
E; TCEQ ID NUMBER: RN105568091; LOCATION: 386 Coyote 
Trail, Rhome, Wise County; TYPE OF FACILITY: property; RULES 
VIOLATED: 30 TAC §111.201 and Texas Health and Safety Code, 
§382.085(b), by failing to comply with the general prohibition of 
outdoor burning by failing to prevent the burning of furniture, plastic, 
paint cans, tires, domestic waste, brush, and miscellaneous construc­
tion debris at the site; PENALTY: $1,712; STAFF ATTORNEY: Mike 
Fishburn, Litigation Division, MC 175, (512) 239-0635; REGIONAL 
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 
(5) COMPANY: Total Land Development Corporation; DOCKET 
NUMBER: 2008-1151-WQ-E; TCEQ ID NUMBER: RN105346241; 
LOCATION: Old 440 Road and Claridge Avenue, Killeen, Bell 
County; TYPE OF FACILITY: subdivision; RULES VIOLATED: 30 
TAC §281.25(a)(4) and 40 Code of Federal Regulations §122.26, by 
failing to obtain authorization to discharge storm water associated with 
construction activities; PENALTY: $2,100; STAFF ATTORNEY: Jim 
Sallans, Litigation Division, MC 175, (512) 239-2053; REGIONAL 
OFFICE: Waco Regional Office, 6801 Sanger Avenue, Suite 2500, 
Waco, Texas 76710-7826, (254) 751-0335. 
TRD-200903867 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: September 1, 2009 
Notice of Public Hearing on Proposed Repeals to 30 TAC 
Chapter 115 and Revisions to the State Implementation Plan 
The Texas Commission on Environmental Quality (commission) will 
conduct a public hearing to receive testimony regarding proposed re­
peals to 30 Texas  Administrative Code (TAC) Chapter 115, Control of 
Air Pollution from Volatile Organic Compounds and corresponding re­
visions to the state implementation plan. 
The proposed rulemaking would repeal the state Portable Fuel Con­
tainer regulations in order to address recently adopted federal standards 
for Portable Fuel Containers. Specifically, the United States Environ­
mental Protection Agency adopted a federal Portable Fuel Container 
rule (72 Federal Register 8432, February 26, 2007) that set a national 
standard for gasoline, diesel, and kerosene Portable Fuel Containers. 
All Portable Fuel Containers manufactured on or after January 1, 2009, 
are required to comply with the federal standards. The federal stan­
dards promulgated are more stringent than the current state Portable 
Fuel Container regulations. (Rule Project Number 2008-032-115-EN) 
The proposed rulemaking would also revise the state implementation 
plan (SIP) concerning repeal of the Texas Portable Fuel Container rule. 
This proposed Texas Portable Fuel Container Rule Repeal SIP Revi­
sion (Texas Portable Fuel Container Rule Repeal SIP) removes Texas 
Portable Fuel Container regulations from the control strategy for Texas’ 
Air Quality Implementation Plan for the Control of Ozone Air Pollu­
tion. This proposed SIP revision incorporates proposed rulemaking re­
pealing state Portable Fuel Container rules and demonstrates that fed­
eral Portable Fuel Container standards promulgated in 2007 provide 
replacement emission reductions. Because those emission reductions 
are estimated to be equal to or greater than those derived from the state 
regulations, the repeal of the Texas Portable Fuel Container rule will 
not negatively impact the State of Texas Air Quality Implementation 
Plan for the Control of Ozone Air Pollution. (Rule Project Number 
2009-024-SIP-NR) 
A public hearing on this proposal will be held in Austin on October 
6, 2009, at 2:00 p.m., in Building E, Room 201, at the commission’s 
central office located at 12100 Park 35 Circle. The hearing will be 
structured for the receipt of oral or written comments. Registration 
begins 30 minutes prior to the hearing. Individuals may present oral 
statements when called upon in order of registration. A time limit may 
be established to assure enough time is allowed for every interested 
person to speak. There will be no open discussion during the hearing; 
however, commission staff members will be available for discussion 
30 minutes prior to the hearing and will answer questions before and 
after the hearing. 
Persons planning to attend the hearing, who have special communi­
cation or other accommodation needs, should contact Charlotte Horn, 
Office of Legal Services at (512) 239-0779. Requests should be made 
as far in advance as possible. 
Comments may be submitted to Michael Parrish, MC 205, Of­
fice of Legal Services, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to (512) 239-4808. Electronic comments may be submitted at 
http://www5.tceq.state.tx.us/rules/ecomments. File size restrictions 
may apply to comments submitted through the eComments system. 
All comments should reference the rule or SIP project the com­
ment pertains to: Rule Project Number 2008-032-115-EN for the 
proposed Portable Fuel Container Rule Repeal and Project Number 
2009-024-SIP-NR for the Portable Fuel Container SIP Revision. 
The comment period closes October 12, 2009. To view the rules, 
please visit http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. 
Copies of the proposed SIP revision can be obtained from the commis­
sion’s Web site at http://www.tceq.state.tx.us/implementation/air/mo-
bilesource/vetech/fuelprograms.html. For further information or 
questions concerning these proposals, please contact Lisa Shuvalov, 
Air Quality Planning Section, at (512) 239-4484. 
TRD-200903797 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: August 28, 2009 
Notice of Public Hearing on Proposed Revisions to 30 TAC 
Chapter 116 and to the State Implementation Plan 
The Texas Commission on Environmental Quality (commission) will 
conduct a public hearing to receive testimony concerning proposed re­
visions to 30 TAC Chapter 116, Control of Air Pollution by Permits 
for New Construction or Modification, and to the state implementa­
tion plan (SIP). These revisions are proposed under the requirements 
of Texas Health and Safety Code, §382.017; Texas Government Code, 
Subchapter B, Chapter 2001; and 40 Code of Federal Regulations, 
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§51.102, of the United States Environmental Protection Agency (EPA) 
regulations concerning SIPs. 
The proposed rulemaking would modify Chapter 116 to define the pub­
lic notice requirements for the relocation or change of location of a 
portable facility. The proposed additions to Chapter 116 would revise 
Subchapter A, Definitions, to add new §116.20, Portable Facilities Def­
initions, and would also revise Subchapter B, New Source Review Per­
mits, to add new §116.178, Relocations and Changes of Location of 
Portable Facilities. 
The proposed new rules in Chapter 116 would incorporate existing 
guidance regarding the proper procedures for movement of portable 
facilities. The Air Permits Division originally issued this guidance in 
2000, and most recently updated it in September 2008, on the division’s 
Web site. 
The commission will hold a public hearing on this proposal in Austin on 
October 13, 2009, at 10:00 a.m. at the Texas Commission on Environ­
mental Quality Complex located at 12100 Park 35 Circle in Building 
E, Room 201S. The hearing will be structured for the receipt of oral 
or written comments by interested persons. Registration will begin 30 
minutes prior to the hearing. Individuals may present oral statements 
when called upon in order of registration. There will be no open dis­
cussion during the hearing; however, commission staff members will 
be available to informally discuss the proposal 30 minutes before the 
hearing. 
Persons who have special communication or other accommodation 
needs who are planning to attend the hearing should contact Charlotte 
Horn, Office of Legal Services, at (512) 239-0779. 
Comments may be submitted to Jessica Rawlings, MC 205, Of­
fice of Legal Services, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to (512) 239-4808. Electronic comments may be submitted at 
http://www5.tceq.state.tx.us/rules/ecomments. File size restrictions 
may apply to comments submitted through the eComments system. All 
comments should reference Rule Project Number 2008-031-116-PR. 
The comment period closes October 14, 2009. Copies of the pro­
posed rules can be obtained from the commission’s Web site at 
http://www.tceq.state.tx.us/nav/rules/propose_adopt.html. For further 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: August 28, 2009 
Notice of Water Quality Applications 
The following notices were issued on August 10, 2009 through August 
24, 2009. 
The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con­
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 
INFORMATION SECTION 
Montgomery County Municipal Utility District No. 83 has applied for 
a minor amendment to the Texas Pollutant Discharge Elimination Sys­
tem (TPDES) Permit No. WQ0014482001 to authorize an increase in 
the Interim II phase of the existing permit from a daily average flow not 
to exceed 350,000 gallons per day to 400,000 gallons per day. The ex­
isting permit authorizes the discharge of treated domestic wastewater at 
a daily average flow not to exceed 600,000 gallons per day in the Final 
phase. The facility is located approximately 4,800 feet west-northwest 
of the intersection of Northpark Drive and U.S. Highway 59 and ap­
proximately 600 feet north of Morton Road in Montgomery County, 
Texas 77365. 
Schreiber Foods, Inc., which operates Schreiber Foods, Inc., a specialty 
dairy foods manufacturing facility, has applied for a major amendment 
to TCEQ Permit No. WQ0003074000 to authorize a reduction in the 
discharge of treated wastewater from the facility to the effluent treat-
ment/storage lagoons from 200,000 gallons per day to 110,000 gallons 
per day, and a reduction of irrigation area from 158 acres to 50 acres. 
The current permit authorizes the discharge of treated wastewater at 
an average flow not exceeding 200,000 gallons per day to the effluent 
treatment/storage lagoons. This permit will not authorize a discharge of 
pollutants into water in the State. The facility and land application site 
are located adjacent to Smith Springs Road, approximately 2,000 feet 
northeast of the intersection of Smith Springs Road and U.S. Highway 
281, approximately 2.2 miles north of the City of Stephenville, Erath 
County, Texas. 
City of Hale Center has applied for a major amendment to TCEQ Per­
mit No. WQ0010030001, to authorize renovation of the treatment sys­
tem from the current Imhoff tank to a facultative lagoon and reduce the 
area of land application from the current 152 acres to 80 acres. The cur­
rent permit authorizes the disposal of treated domestic wastewater at a 
daily average flow not to exceed 245,000 gallons per day via surface 
irrigation of 152 acres of non-public access agricultural land. This per­
mit will not authorize a discharge of pollutants into waters in the State. 
The wastewater treatment facility and disposal site are located approx­
imately 2,640 feet south of the City of Hale Center and 3,600 feet east 
of Interstate Highway 27 in Hale County, Texas 79041. 
City of Edna has applied to the Texas Commission on Environmental 
Quality (TCEQ) for a renewal of TPDES Permit No. WQ0010164001, 
which authorizes the discharge of treated domestic wastewater at an an­
nual average flow not to exceed 1,800,000 gallons per day. The facility 
is located at 700 Parkmoor Boulevard, approximately 1.0 mile south­
east of the intersection of State Highway Loop 521 and State Highway 
111, adjacent to south bank of Post Oak Branch, southeast of the City 
of Edna in Jackson County, Texas. 
Brazoria County Fresh Water Supply District No. 1 has applied for 
a renewal of TPDES Permit No. WQ0011130001 which authorizes 
the discharge of treated domestic wastewater at a daily average flow 
not to exceed 140,000 gallons per day. The facility is located on the 
east side of State Highway 36, approximately 1,100 feet southeast of 
the intersection of Farm-to-Market Road 1462 and State Highway 36, 
northeast of the City of Damon in Brazoria County, Texas. 
City of Joaquin has applied for a renewal of TPDES Permit No. 
WQ0012718001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 137,000 gallons per 
day. The facility is located approximately 2,700 feet northeast of the 
intersection of Jackson Street and U.S. Highway 84 in the City of 
Joaquin in Shelby County, Texas. 
CW SCOA West, L.P. has applied for a major amendment to TPDES 
Permit No. WQ0014740001 to authorize an increase in the discharge 
of treated domestic wastewater from a daily average flow not to exceed 
320,000 gallons per day to a daily average flow not to exceed 750,000 
gallons per day. The facility will be located approximately 1,700 feet 
north of West Road and 3,100 feet west of Barker-Cypress Road IN 
Northwest Harris County, Texas. 
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If you need more information about these permit applications or the 
permitting process, please call the TCEQ Office of Public Assistance, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 
can be found at our web site at www.TCEQ.state.tx.us. Si desea infor­




Texas Commission on Environmental Quality 
Filed: September 2, 2009 
Proposal for Decision 
The State Office of Administrative Hearings issued a Proposal for De­
cision and Order to the Texas Commission on Environmental Quality 
on August 26, 2009, in the matter of the Executive Director of the Texas 
Commission on Environmental Quality, Petitioner v. Tommy Rutledge 
and B&M Freight; SOAH Docket No. 582-08-3929; TCEQ Docket 
No. 2007-0859-MLM-E. 
The commission will consider the Administrative Law Judge’s Pro­
posal for Decision and Order regarding the enforcement action against 
Tommy Rutledge and B&M Freight on a date and  time to be determined  
by the Office of the Chief Clerk in Room 201S of Building E, 12100 
N. Interstate 35, Austin, Texas. 
This posting is Notice of Opportunity to Comment on the Proposal for 
Decision and Order. The comment period will end 30 days from date of 
this publication. Written public comments should be submitted to the 
Office of the Chief Clerk, MC-105, TCEQ, P.O. Box 13087, Austin, 
Texas 78711-3087. If you have any questions or need assistance, please 




Texas Commission on Environmental Quality 
Filed: September 2, 2009 
Proposal for Decision 
The State Office of Administrative Hearings (SOAH) issued a Proposal 
for Decision and Order to the Texas Commission on Environmental 
Quality (TCEQ or commission) on August 31, 2009, in the matter of the 
Executive Director of the Texas Commission on Environmental Qual­
ity, Petitioner v. Kandy King; SOAH Docket No. 582-09-2246; TCEQ 
Docket No. 2008-0901-PST-E. 
The commission will consider the Administrative Law Judge’s Pro­
posal for Decision and Order regarding the enforcement action against 
Kandy King on a date and time to be determined by the Office of 
the Chief Clerk in Room 201S of Building E, 12100 N. Interstate 35, 
Austin, Texas. 
This posting is Notice of Opportunity to Comment on the Proposal for 
Decision and Order. The comment period will end 30 days from date of 
this publication. Written public comments should be submitted to the 
Office of the Chief Clerk, MC-105, TCEQ, P.O. Box 13087, Austin, 
Texas 78711-3087. If you have any questions or need assistance, please 




Texas Commission on Environmental Quality 
Filed: September 2, 2009 
Texas Ethics Commission 
List of Late Filers 
Listed below are the names of filers from the Texas Ethics Commission 
who did not file reports, or failed to pay penalty fines for late reports in 
reference to the listed filing deadline. If you have any questions, you 
may contact Robbie Douglas at (512) 463-5800 or (800) 325-8506. 
Deadline: Semiannual Report due July 15, 2009 for Candidates 
and Officeholders 
Alex J. Cresswell, 3638 Ocee St., Houston, Texas 77063-5448 
James P. Dillon, P.O. Box 878, Liberty Hill, Texas 78642 
John V. Garza, 12106 Faber Dr., San Antonio, Texas 78245-3416 
Terry E. Hockman Jr., P.O. Box 60153, Midland, Texas 79711-0153 
Jeffrey S. Joyner, 2600 E. Renner Rd. #145, Richardson, Texas 75082 
Daniel J. Kindred, 1670 FM 2676, Hondo, Texas 78861 
Abel C. Limas, 1274 Sandy Hill Dr., Brownsville, Texas 78520 
Juan J. Maldonado, 105 E. Expy. 83, Ste. F, Pharr, Texas 78577 
Mary M. Markantonis, 12335 Kingsride #336, Houston, Texas 77024 
Carlos A. Obando, P.O. Box 980663, Houston, Texas 77098-0663 
Bonnie Rangel, 500 E. San Antonio #601, El Paso, Texas 79901 
Daniel G. Rios, 4112 Hobbs Dr., Edinburg, Texas 78539 
John Roland Ross, 401 Molly St. Apt. 201, Caldwell, Texas77836 
Fausto Sosa, 101 W. Hillside Rd., Ste. 11C, Laredo, Texas 78041 
James M. ’Mat’ Young, 300 Summit Loop, Wimberley, Texas 78676 
Deadline: Semiannual Report due July 15, 2009 for Committees 
Dwayne E. Adams, Bexar County Democratic Party (CEC), 3010 N. 
St. Mary’s St., Ste. 1101, San Antonio, Texas 78212 
Joshua M. Bailey, Friends of Senate District 26, P.O. Box 760577, San 
Antonio, Texas 78245 
Richard C. Bodin, Jr., Port Arthur Firefighters PAC, 197 Osborne, 
Bridge City, Texas 77611 
Russell L. Burnett, Automobile Insurance Agents of Texas PAC, P.O. 
Box 428, Lake Jackson, Texas 77566 
Noel Candelaria, Ysleta Educators PAC, 10935 Ben Crenshaw, Ste. 
210, El Paso, Texas 79935 
Chelsea R. Chapman, Houston Area Conservatives, 705 Main St. 
#303, Houston, Texas 77002 
Carlos A. Elizondo, Brownsville, Firefighters for Responsible Govern­
ment, 2994 Vanessa Dr., Brownsville, Texas 78526 
Debra A. Garza, Families for Texas John V. Garza, 12106 Faber Dr., 
San Antonio, Texas 78245 
Helen Heavey, Lake Country Republican Club, 175 Private Road 5938, 
Emory, Texas 75440 
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Kent D. Henry, Stonewall Democrats of Collin County, 3800 Double 
Oak Ln., Irving, Texas 75061-3938 
Ginger K. Martin, Heart of Texas Apartment Assn. PAC, 4201 W. Lake 
Shore Dr., Ste. H, Waco, Texas 76710 
Steve M. Miller, Democratic Governor’s Trust PAC, 516 Dawson Rd. 
#107, Austin, Texas 78704 
Otilio Rene Perez, Jr., Signs of Texas Liberty PAC, 1611 Reever St., 
Arlington, Texas 76010 
Sherri Riedel, PEIMS PAC, 2055 Bolton Rd., Marion, Texas 78124 
Trace A. Smith, Wise County Active Democrats, 1562 County Road 
2625, Decatur, Texas 76234 
Samuel D. Wesley, P.O.W.E.R. PAC, 3602 S. MacGregor Way, Hous­
ton, Texas 77021 
Samuel D. Wesley, KEY PAC, 3602 S. MacGregor Way, Houston, 
Texas 77021 
Deadline: Lobby Activities Report due January 10, 2008 
Mike French, 816 Congress Ave., Ste. 940, Austin, Texas 78701 
Deadline: Lobby Activities Report due June 10, 2009 
J. Lawrence Collins, 112-A Laurel Lane, Austin, Texas 78705 
Vanus J. Priestley, 111 Congress Ave., Ste. 1400, Austin, Texas 78701 
Michelle Romero, 401 W. 15th St., Austin, Texas 78701 
Deadline: Lobby Activities Report due July 10, 2009 
Neftali Partida, 3502 Crescent Dr., Pearland, Texas 77584 
Mark Seale, P.O. Box 301805, Austin, Texas 78703 
Deadline: Personal Financial Statement due April 30, 2009 
Virginia Hermosa Boissonneault, 9104 Colberg Dr., Austin, Texas 
78749 
Vondal Neal Burnett, 7307 W. US Hwy 70, Plainview, Texas 79072 
Lori Clark, 9800 Fredericksburg Rd., San Antonio, Texas 78288-4501 
Arthur Jay Eisenberg, University of North Texas Health Center, 3500 
Camp Bowie Blvd., Fort Worth, Texas 76107 
Jack B. Gorden, Jr., 2211 Old Union Rd., Lufkin, Texas 75904 
Lawrence D. Mann, 3504 Brees, Plano, Texas 75075 
Joe E. Martin, Jr., 13671 Suzanne Pl., College Station, Texas 77845 
Kosse Kyle Maykus, 608 Chapel Court, Southlake, Texas 76092 
Lee William McNutt III, 3716 McFarlin, Dallas, Texas 75205 
Devora Mitchell, 2121 Oaklawn, Kermit, Texas 79745 
Vickie J. Mitchell, 113 Fairway View Lane, Montgomery, Texas 77356 
Cliff Mountain, 2909 Meandering River Court, Austin, Texas 78746 
Scott James Petty, 1200 State Hwy 173 North, Hondo, Texas 78861 
John W. Riddle, 12615 Brandi Lane, Willis, Texas 77378 
Lawrence M. Sampleton, Jr., 2900 Bunny Run, Austin, Texas 78746 
Whitney Thompson Smith, 21006 Hwy 7 West, Marquez, Texas 77865 
Gene Stallings, 6508 County Road 43200, Powderly, Texas 75473 
Linda Diane Steinbrueck, 1401 Darden Hill Rd., Driftwood, Texas 
78619 
Deadline: Personal Financial Statement due June 29, 2009 
Christopher Barbic, 930 Cortlandt, Houston, Texas 77008 
Jonathan D. Bow, P.O. Box 13777, Austin, Texas 78711-3777 
Haroon R. Shaikh, 3239 Bridgeberry Lane, Houston, Texas 77082 
Gena N. Slaughter, 3109 Knox St. #313, Dallas, Texas 75205 
Alexandra Smoots-Hogan, P.O. Box 3947, Houston, Texas 77253 




Texas Ethics Commission  
Filed: September 1, 2009 
Texas Department of Insurance 
Company Licensing 
Application for admission to the State of Texas by CAPSON INSUR­
ANCE COMPANY, a domestic fire and casualty company. The home 
office is in Austin, Texas. 
Application for admission to the State of Texas by AXIS SPECIALTY 
INSURANCE COMPANY, a foreign fire and casualty company. The 
home office is in Hartford, Connecticut. 
Application for admission to the State of Texas by COMPWEST IN­
SURANCE COMPANY, a foreign fire and casualty company. The 
home office is in San Francisco, California. 
Any objections must be filed with the Texas Department of Insurance, 
within 20 calendar days from the date of the Texas Register publication, 
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street, 
M/C 305-2C, Austin, Texas 78701. 
TRD-200903914 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Filed: September 2, 2009 
Public Utility Commission of Texas 
Announcement of Application for Amendment to a 
State-Issued Certificate of Franchise Authority 
The Public Utility Commission of Texas received an application on 
August 25, 2009, for an amendment to a state-issued certificate of fran­
chise authority (CFA), pursuant to §§66.001 - 66.016 of the Public Util­
ity Regulatory Act (PURA). 
Project Title and Number: Application of Marcus Cable Associates, 
L.L.C. d/b/a Charter Communications for an Amendment to its State-
Issued Certificate of Franchise Authority, Project Number 37390 be­
fore the Public Utility Commission of Texas. 
Information on the application may be obtained by contacting the Pub­
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele­
phone (TTY) may contact the commission at (512) 936-7136 or toll 
free at (800) 735-2989. All inquiries should reference Project Number 
37390. 
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TRD-200903870 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 1, 2009 
Announcement of Application for Amendment to a 
State-Issued Certificate of Franchise Authority 
The Public Utility Commission of Texas received an application on 
August 26, 2009, for an amendment to a state-issued certificate of fran­
chise authority (CFA), pursuant to §§66.001 - 66.016 of the Public Util­
ity Regulatory Act (PURA). 
Project Title and Number: Application of Northland Cable Ventures 
LLC for an Amendment to its State-Issued Certificate of Franchise Au­
thority, Project Number 37399 before the Public Utility Commission of 
Texas. 
Information on the application may be obtained by contacting the Pub­
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele­
phone (TTY) may contact the commission at (512) 936-7136 or toll 
free at (800) 735-2989. All inquiries should reference Project Number 
37399. 
TRD-200903871 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 1, 2009 
Notice of Application for Amendment to Service Provider 
Certificate of Operating Authority 
On August 25, 2009, AccuTel of Texas, L.P. filed an application with 
the Public Utility Commission of Texas (commission) to amend its ser­
vice provider certificate of operating authority (SPCOA) granted in SP­
COA Certificate Number 60072. Applicant intends to reflect a change 
in ownership/control and a name change. 
The Application: Application of AccuTel of Texas, L.P. for an Amend­
ment to its Service Provider Certificate of Operating Authority, Docket 
Number 37391. 
Persons wishing to comment on the action sought should contact the 
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888­
782-8477 no later than September 16, 2009. Hearing and speech-im­
paired individuals with text telephones (TTY) may contact the commis­
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments 
should reference Docket Number 37391. 
TRD-200903872 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 1, 2009 
Notice of Filing to Grandfather Services Pursuant to P.U.C. 
Substantive Rule §26.208 
Notice is given to the public of Embarq’s applications filed with the 
Public Utility Commission of Texas (commission) on June 27, 2009, 
to grandfather services pursuant to P.U.C. Substantive Rule §26.208. 
Docket Title and Number: Central Telephone Company and United 
Telephone Company of Texas, Inc. dba Embarq - Notice of Intent to 
Grandfather Anonymous Call Rejection, Intercom Service and Hot 
Line/Warm Line Services for Residence and Business Customers; 
Docket Numbers 37288 and 37289. 
The Application: On June 27, 2009, Central Telephone Company and 
United Telephone Company of Texas dba Embarq (Embarq) filed ap­
plications to grandfather Anonymous Call Rejection, Intercom Service 
and Hot Line/Warm Line Services. The grandfathering arrangement 
will be limited to existing customers of record unless the customer 
moves to a new location or chooses to disconnect the service. The 
proceedings were docketed and suspended on July 29, 2009, to allow 
adequate time for review and intervention. 
Persons wishing to comment on the applications or intervene should 
contact the Public Utility Commission of Texas, by October 15, 2009, 
by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at 
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com­
mission at (512) 936-7136 or toll-free 1-800-735-2989. All correspon­
dence should refer to Docket Numbers 37288 and 37289. 
TRD-200903884 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 1, 2009 
Public Notice of CCN Holders Filing Requirements in Order to 
Calculate the Weighted Statewide Average Composite Usage 
Sensitive Intrastate Switched Access Rates 
The Public Utility Commission of Texas (commission) is required to 
recalculate the weighted statewide average composite usage sensitive 
intrastate switched access rates pursuant to P.U.C. Substantive Rule 
§26.223. In order to calculate the statewide average, Certificate of Con­
venience and Necessity (CCN) holders are required to submit updated 
intrastate switched access data. Therefore, all CCN holders must pro­
vide the following intrastate data to the commission as a compliance 
filing pursuant to Substantive Rule §26.223(g) by September 15, 2009: 
(1) The current tariffed rate for originating and terminating common 
carrier line (CCL); 
(2) The current tariffed rate for originating and terminating local 
switching (LS); 
(3) The current tariffed rate for originating and terminating transport 
(TR); 
(4) The current tariffed rate for originating and terminating tandem 
switching (TS); 
(5) The current average per minute rate for originating and terminating 
tandem switch transport (TST); 
(6) The current originating and terminating tariffed rate(s) for any other 
usage sensitive intrastate switched access rate element(s); 
(7) The total actual originating and terminating minutes of use (MOU) 
for the most recent 12-month period (August 1 through July 31) for 
each rate element in (1) - (6) listed above that is billed on an MOU 
basis; and, 
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(8) The total revenues for the most recent 12-month period (August 
1 through July 31) received from any switched access monthly rate 
element used to transport or switch the access traffic listed in (1) - (6) 
above that may be specifically attributable to the element identified 
(e.g., local switching, transport). 
CCN holders’ compliance filings should be filed in Project No. 37178 
no later than 3:00 p.m., Tuesday, September 15, 2009. 
Questions concerning this notice should be referred to John Costello, 
Senior Rate Analyst, Rate Regulation Division at (512) 936-7377, or 
Stephen Mendoza, Rate Analyst, Rate Regulation Division at (512) 
936-7394. Hearing and speech-impaired individuals with text tele­
phones (TTY) may contact the commission at (512) 936-7136. 
TRD-200903886 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: September 1, 2009 
San Antonio-Bexar County Metropolitan Plan-
ning Organization 
Request for Proposal - Legal Services 
The San Antonio-Bexar County Metropolitan Planning Organization 
(MPO) is seeking qualifications/proposals for Legal Services. 
A copy of the Request for Qualifications/Proposals (RFQ/P) may be 
requested by downloading the RFQ/P from the MPO’s website at 
www.sametroplan.org or calling Jeanne Geiger, Deputy Director, at 
(210) 227-8651. Anyone wishing to submit a proposal must do so by 
12:00 p.m. (CT), Friday, October 9, 2009 at the MPO office to: 
Isidro "Sid" Martinez Director 
San Antonio-Bexar County Metropolitan Planning Organization 
825 South Saint Mary’s 
San Antonio, Texas 78205 
The MPO’s Executive Committee will review the qualifications/pro­
posals, and the contract award will be made by the MPO’s Transporta­
tion Policy Board. 





San Antonio-Bexar County Metropolitan Planning Organization 
Filed: August 28, 2009 
South East Texas Regional Planning Commission 
Request for Proposals 
The South East Texas Regional Planning Commission seeks a quali­
fied consultant to provide technical assistance to the South East Texas 
region to improve interoperable emergency communication capabili­
ties and support the implementation of the Statewide Communication 
Interoperability Plan. The consultant must be familiar with the South 
East Texas region, possess a working knowledge of the current radio 
system, and be familiar with the phased migration plan to be imple­
mented in the next five years. The scope of work under this contract 
includes the following broad categories for which the consultant will 
be required to lend expertise and guidance: 
Communications: 
Determine interoperable equipment and standards; 
Provide planning assistance; 
Develop and maintain regional protocols; 
Assist in regional training and exercises; 
Understand the regional’s communications assets inventory. 
Equipment Support: 
Assist with interoperable communications initiatives; 
Assist local jurisdictions with selection and procurement, as needed; 
Serve as a liaison with vendors as needed. 
Interested parties should send qualifications, references and hourly 
compensation rate no later than September 15, 2009 to Sue Landry, 
slandry@setrpc.org or Robert Grimm, rgrimm@setrpc.org or mail to 
Sue Landry, SETRPC, 2210 Eastex Freeway, Beaumont, Texas 77703. 
TRD-200903788 
Jim Borel 
Director of Finance 
South East Texas Regional Planning Commission 
Filed: August 27, 2009 
Texas Department of Transportation 
Public Hearing - State Highway 121 
Public Hearing for the Proposed Removal and Transfer to the North 
Texas Tollway Authority of a Portion of State Highway 121 (SH 121) 
in Collin County. 
Pursuant to Transportation Code, §228.151 and 43 TAC §27.13, the 
Texas Department of Transportation (department) will conduct a public 
hearing on Wednesday, September 30, 2009 at 4:00 p.m., at the Mari-
belle Davis Library, 7501 Independence Pkwy, Suite B, Plano, Texas 
75025, to receive comments from interested persons concerning the 
proposed removal from the state highway system and transfer to the 
North Texas Tollway Authority (NTTA) of a portion of State Highway 
121 from the ramp pair on the east side of the Hillcrest Road overpass 
to the ramp pair on the west side of the Watters Road overpass in Collin 
County, to be utilized by the NTTA under Transportation Code, Chap­
ter 366 for the design, financing, construction, operation, and mainte­
nance of a turnpike project. 
Transportation Code, §228.151 authorizes the department to lease, sell, 
or transfer in another manner a toll project or system that is part of the 
state highway system, including a nontolled state highway or a seg­
ment of a nontolled state highway converted to a toll project, to a gov­
ernmental entity that has the authority to operate a tolled highway. A 
lease, sale, or transfer is subject to a prior public hearing in each county 
in which the project is located, and is subject to the Texas Transporta­
tion Commission (commission) and the Governor approving the trans­
fer of the toll project or system as being in the best interests of the state 
and the entity receiving the project or system. Transportation Code, 
§228.153 requires the authority to reimburse the department for any 
expenditures of the department for the financing, design, development, 
construction, operation, or maintenance of the highway that have not 
been reimbursed with the proceeds of bonds issued for the highway, 
unless the commission finds that the transfer will result in substantial 
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net benefits to the state, the department, and the public that equal or 
exceed that cost. 
Criteria and guidelines for the approval of the transfer have been 
adopted by rule by the commission in 43 TAC §27.13, and specify 
that the commission may, after considering public comments received, 
approve the transfer of a toll project to the NTTA, if: 
(1) the NTTA agrees, through a written commitment, to: 
(A) assume all liability and responsibility for the safe and effective 
maintenance and operation of the highway on its transfer; 
(B) assume all liability and responsibility for existing and future en­
vironmental permits, issues, and commitments, including obtaining all 
environmental permits and approvals, and for compliance with all fed­
eral and state environmental laws, regulations, and policies applicable 
to the highway and related improvements; 
(C) provide for public involvement and conduct a study of the social 
and environmental impact of all proposed improvements to the toll 
project; and 
(D) if applicable, comply with the design and construction standards of 
43 TAC §27.15 when developing projects on the transferred highway; 
and 
(2) the commission finds that the transfer: 
(A) is in the best interests of the state; 
(B) is in the best interests of the entity receiving the project; and 
(C) will not adversely affect: 
(i) the financial viability of the project; or 
(ii) regional mobility. 
The commission may not approve the transfer unless the governor ap­
proves the transfer as being in the best interests of the state and the 
entity receiving the project. 
A metes and bounds description and maps and drawings showing the 
proposed portion of SH 121 to be transferred and other information 
concerning the proposed transfer are on file and available for public in­
spection and copying by contacting Robert Hall, Texas Department of 
Transportation, 4777 E. Hwy 80, Mesquite, TX 75150-6643, telephone 
(214) 320-6157. 
All interested citizens are invited to attend this public hearing, which 
will be conducted in accordance with the procedures specified in 43 
TAC §1.5. Speakers will be recognized in the order registered. Any 
interested person may appear and offer comments or testimony, either 
orally or in writing; however, questioning of those making presenta­
tions will be reserved exclusively to the presiding authority as may be 
necessary to ensure a complete record. While any person with perti­
nent comments or testimony will be granted an opportunity to present 
them during the course of the hearing, the presiding authority reserves 
the right to restrict testimony in terms of time and repetitive comment. 
Groups, organizations, or associations are encouraged to present their 
commonly held views, and same or similar comments, through a repre­
sentative member where possible. Presentations must remain pertinent 
to the issue being discussed. A person may not assign a portion of his 
or her time to another speaker. A person who disrupts a public hearing 
must leave the hearing room if ordered to do so by the presiding officer. 
Persons with disabilities who plan to attend the hearing and who may 
need auxiliary aids or services such as interpreters for persons who are 
deaf or hearing impaired, readers, large print or Braille, are requested 
to contact the Dallas District Public Information Office, Texas Depart­
ment of Transportation, 4777 E. Hwy 80, Mesquite, TX 75150-6643, 
telephone (214) 320-6100 at least two work days prior to the hearing 
so that appropriate arrangements can be made. 
Written comments may be submitted following the public hearing to 
Mark Tomlinson, P.E., Director, Texas Turnpike Authority Division, 
Texas Department of Transportation, 125 East 11th Street, Austin, 
Texas 78701-2483. The deadline for submitting written comments is 
5:00 p.m. on Tuesday, October 13, 2009. 
TRD-200903885 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: September 1, 2009 
Public Notice - Public Hearing, Presidio County Regional 
Mobility Authority, Marfa Texas 
The Texas Department of Transportation (department) will conduct a 
public hearing to receive comments on the proposed formation of the 
Presidio County Regional Mobility Authority (Presidio County RMA) 
by Presidio County (the County). 
On March 2, 2009 the County filed a revised petition requesting autho­
rization from the Texas Transportation Commission to form the  Pre­
sidio County RMA. As proposed, the Presidio County RMA would en­
compass the boundary of the County, and would be governed by a board 
of directors of up to five members. Four of the board members would 
be appointed by the County Commissioner’s Court. In addition to the 
board members appointed by the County, the presiding officer of the 
board will be appointed by the Governor. The Presidio County RMA’s 
proposed initial project concerns the existing international bridge at the 
City of Presidio. The RMA would acquire the bridge from the depart­
ment, and toll it. Toll revenue would be used for costs associated with 
the bridge itself, and excess toll revenue would be used for additional 
projects proposed in the application. 
Pursuant to Title 43, Texas Administrative Code, §26.12, the depart­
ment will hold a public hearing on the date, time, and location indi­
cated below to receive public comments and assess the level of public 
support concerning the proposed Presidio County RMA: 
Tuesday, September 29, 2009 at 6:00 p.m. 
Presidio County Courthouse, District Courtroom 
300 North Highland Avenue 
Marfa, Texas 79843 
All interested citizens are invited to attend the public hearing and to 
provide input. Those desiring to make official comments may reg­
ister starting at 5:30 p.m. Oral and written comments may be pre­
sented at the public hearing, or written comments may be submitted 
by mail. To be included in the official record of the public hearing, 
written comments must be received by 5:00 p.m. on October 9, 2009. 
Written comments should be mailed to: Doug Woodall, P.E., Direc­
tor of Turnpike Planning and Development, Texas Turnpike Authority 
Division, Texas Department of Transportation, 125 East 11th Street, 
Austin, Texas 78701-2483. 
Persons with disabilities who plan to attend the public hearing and who 
may need auxiliary aids or services such as interpreters for persons 
who are deaf or hearing impaired, readers, large print, or Braille, are 
requested to contact the Presidio County Clerk’s Office at (432) 729­
4054 at least two business days prior to the hearing so that appropriate 
arrangements can be made. 
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A copy of Presidio County’s petition to the Texas Transportation 
Commission is available for inspection at the Office of the County 
Clerk, Presidio County Courthouse, 300 North Highland Avenue, 




Texas Department of Transportation 
Filed: September 2, 2009 
The Texas A&M University System 
Amendment to Existing Consulting Contract 
In accordance with the provisions of Texas Government Code, Chap­
ter 2254, and in the best interest of The Texas A&M University System 
(TAMUS), TAMUS is renewing a major consulting contract with Fed­
eral Consulting Concepts per RFP SYS 04-0010 dated November 14, 
2003, Addendum 1, Addendum 2 Federal Costing Concepts’ proposal 
as submitted and Federal Costing Concepts’ best and final offer. 
The consultant will provide the reviewing of calculations and negoti­
ating the facilities and administrative cost rates for all of the TAMUS 
members. 
The Name and Address of Consultant is as follows: Federal Costing 
Concepts, LLC PMB 208, 4960 William Flynn Hwy, Ste 6, Allison 
Park, Pennsylvania 15101. 
The A&M System will pay an amount of $36,000.00. The contract will 
begin on September 13, 2009 and shall terminate September 12, 2010. 
Any questions regarding this posting should be directed to: Don Bar-
wick, HUB and Procurement Manager, Office of HUB and Procure­
ment Programs, The Texas A&M University System, 200 Technology 





The Texas A&M University System 
Filed: August 28, 2009 
Renewal of an Existing Consulting Contract 
In accordance with the provisions of Texas Government Code, Chapter 
2254, The Texas A&M University System has renewed an existing con­
sulting contract for research consulting services. The consultant will 
continue to assist with coordination of the development of the Good 
Manufacturing Practices (GMP) facility and related programs. 
The Name and Address of Consultant is as follows:  Laurus Partners,  
LLC, 7001 Preston Road, 5th Floor, Dallas, Texas 75205. 
The contract renewal will begin on August 1, 2009 and shall terminate 
in six months unless renewed for additional months up to January 31, 
2011. 
If any, the consultant will submit documents, films, recordings, or re­
ports compiled by the consultant under the contract to TAMUS, no later 
than one year after completion of services. 
Any questions regarding this posting should be directed to: Don Bar-
wick, HUB and Procurement Manager, Office of HUB and Procure­
ment Programs, The Texas A&M University System, 200 Technology 




HUB and Procurement Manager 
The Texas A&M University System 
Filed: August 27, 2009 
University of North Texas System 
Invitation for Consultants to Provide Offers of Consulting 
Services to Assist in the Formation and Development of the 
University of North Texas at Dallas College of Law 
Pursuant to the provisions of Texas Government Code, Chapter 2254, 
the University of North Texas System (UNT System) extends this in­
vitation (Invitation) to qualified and experienced consultants interested 
in providing the consulting services described in this Request for Pro­
posal to the University of North Texas System. 
Scope of Work: 
The selected consulting firm will be responsible for assisting UNT Sys­
tem in the formation and development of the University of North Texas 
at Dallas College of Law. The consulting services include facilitating 
the development of facilities, faculty, accreditation and student recruit­
ing. The scope of work is more fully described in the Request for Pro­
posal (RFP769-10-DAR-082809) located under the Bid Listing Page 
found at http://pps.unt/edu. 
Specifications: 
Any consultant submitting an offer in response to this Invitation must 
provide a response to the Request for Proposals posted on the Uni­
versity of North Texas website under the Bid Listings Page found at 
http://pps.unt.edu. 
Selection Process: 
The consulting services do not relate to services previously provided 
to UNT System. 
Selection of the Successful Offer will be made using the competitive 
process described in the Request for Proposal. 
Criteria for Selection: 
The successful offer will be the offer that is the most advantageous to 
UNT System in UNT System’s sole discretion. Offers will be evalu­
ated by University of North Texas System personnel. The evaluation 
of offers and the selection of the Successful Offer will be based on the 
information provided to UNT by the consultant in response to the Spec­
ifications section of the Request for Proposal. Consideration may also 
be given to any additional information and comments if such informa­
tion or comments increase the benefits to UNT System. The successful 
consultant will be required to enter into a contract acceptable to UNT 
System. 
Consultant’s Acceptance of Process: 
Submission of an offer by a consultant indicates: (1) the consultant’s 
acceptance of the Selection Process, the Criteria for Selection, and all 
other requirements and specifications set forth in the RFP; and (2) the 
consultant’s recognition that some subjective judgments must be made 
by UNT System during this process. 
The Chancellor of the University of North Texas System has found that 
the consulting services are necessary because the UNT System does not 
have the specialized experience or the staff resources available to assist 
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in the formation and development of the University of North Texas at 
Dallas College of Law. The UNT System believes that such expert 
consulting services will be cost effective in facilitating the development 
of facilities, faculty, accreditation, and student recruiting. 
Submittal Deadline: 
To respond to the Request for Proposal, consultants must submit the 
information requested in the Specification section of the RFP found 
at http://pps.unt.edu and any other relevant information in a clear and 
concise written format to: Debbie Reynolds, Director of Purchasing, 
University of North Texas, 2310 North Interstate 35-E, Denton, Texas 
76205. Offers must be submitted in accordance with the posted RFP. 
Questions: 
Questions concerning this Invitation should be submitted to: So­
licitation Questions located on the Bid Listings page found at 
http://pps.unt.edu. UNT may in its sole discretion respond in writing 
to questions concerning this Invitation. Only UNT’s responses made 
by formal written addenda to this Invitation shall be binding. Oral 




Assistant Director of PPS 
University of North Texas System 
    Filed: August 28, 2009
Workforce Solutions Brazos Valley Board 
Request for Applications for Workforce Skills Enhancement 
Training 
Workforce Solutions Brazos Valley is requesting applications for 
Workforce Skills Enhancement Training Projects. This initiative 
is designed to assist employers develop and implement incumbent 
worker training programs customized to their needs and to avoid 
layoffs in the seven counties comprising the WSBVB Area (Brazos, 
Grimes, Washington, Burleson, Robertson, Madison, and Leon). 
The RFA contains the necessary background, requirements, in­
structions, and information necessary to prepare an application for 
the requested training. RFA #08-249 can be downloaded from: 
www.bvjobs.org under Workforce Board - Procurements or by con­
tacting: 
Workforce Solutions Brazos Valley Board 
Attn: Workforce Skills Enhancement Training Projects RFA 
P.O. Box 4128, Bryan, Texas 77805 
Physical Address: 
3991 E. 29th Street 
Bryan, Texas 
Phone: (979) 595-2800 
Contact Person: Joseph Bienski 
Phone: (979) 595-2800 
Email: Jbienski@bvcog.org 
Workforce Solutions Brazos Valley is an equal opportunity employer 
and provides equal opportunity employment programs. Auxiliary aids 
are available upon request to disabled individuals. 
Texas Relay (800) 735-2989 




Workforce Solutions Brazos Valley Board 
Filed: August 27, 2009 










    
 




























































How to Use the Texas Register 
Information Available: The 14 sections of the Texas 
Register represent various facets of state government. Documents 
contained within them include: 
Governor - Appointments, executive orders, and
proclamations. 
 Attorney General - summaries of requests for opinions,
opinions, and open records decisions. 
Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 
opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 
Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 
Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 
Tables and Graphics - graphic material from the proposed,
emergency and adopted sections. 
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 
Review of Agency Rules - notices of state agency rules 
review. 
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on
page 2402 of Volume 33 (2008) is cited 
as follows: 33 TexReg 2402. 
In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-left
hand corner of the page, would be written “33 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 33 TexReg 3.” 
How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 
Both the Texas Register and the Texas Administrative Code are 
available online through the Internet. The address is: 
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version 
through the Internet. For website subscription information, call the 
Texas Register at (512) 463-5561. 
Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC. 
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following 
companies also provide complete copies of the TAC: Lexis-Nexis 
(800-356-6548), and West Publishing Company (800-328-9352). 
The Titles of the TAC, and their respective Title numbers are: 
1. Administration
4. Agriculture
7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 




31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation 
How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 
How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Table of TAC Titles Affected. The table is
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period
covered by the table, the rule’s TAC number will be printed with
one or more Texas Register page numbers, as shown in the 
following example. 
TITLE 40. SOCIAL SERVICES AND ASSISTANCE 
Part I. Texas Department of Human Services 
40 TAC §3.704..............950, 1820 

The Table of TAC Titles Affected is cumulative for each 
volume of the Texas Register (calendar year).
